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Presidential Documents

Title 3—

The President

Billing code 4710-10-M

Presidential Determination No. 03-07 of December 11, 2002

Report to the Congress Regarding Conditions in Burma and
U.S. Policy Toward Burma

Memorandum for the Secretary of State

Pursuant to the requirements set forth under the heading ‘“Policy toward
Burma” in section 570(d) of the Fiscal Year 1997 Foreign Operations Appro-
priations Act, as contained in the Omnibus Consolidated Appropriations
Act (Public Law 104-208), a report is required every 6 months following
enactment concerning:

(1) progress toward democratization in Burma;

(2) progress on improving the quality of life of the Burmese people,
including progress on market reforms, living standards, labor stand-
ards, use of forced labor in the tourism industry, and environ-
mental quality; and

(3) progress made in developing a comprehensive, multilateral strategy
to bring democracy to and improve human rights practices and the
quality of life in Burma, including the development of a dialogue
between the State Peace and Development Council and democratic
opposition groups in Burma.

I understand the attached report was not forwarded due to an administrative
erTOoT.

You are hereby authorized and directed now to transmit the attached report
fulfilling the above-stated requirements to the appropriate committees of
the Congress and to arrange for its publication in the Federal Register.

i/

THE WHITE HOUSE,
Washington, December 11, 2002.
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Conditions in Burma and U.S. Policy Toward Burma for the Period Sep-
tember 28, 2001-March 27, 2002

Introduction and Summary

Over the past 6 months, Burma’s military government and the National
League for Democracy (NLD) General Secretary Aung San Suu Kyi have
continued confidence-building measures that are reportedly aimed at sup-
porting a transition to democracy and civilian rule. Both sides have held
the substance of these talks in strictest confidence, but the past 18 months
has seen the release of approximately 250 political prisoners, and a halt
to the vicious attacks on Aung San Suu Kyi and the NLD by the government-
owned press. Unfortunately, the process has moved very slowly. Of particular
concern is the continuing house arrest of Aung San Suu Kyi.

The quality of life in Burma during the past 6 months has deteriorated.
Poverty is widespread, and the economy increasingly shows the effects
of a growing government deficit, rising inflation, shortfalls in energy supplies
and growing foreign exchange shortages. Severe human rights abuses are
commonplace, particularly in ethnic minority areas, where there are con-
tinuing reports of extrajudicial killings, rape, and disappearances. Due to
continuing severe restrictions on religious freedom, Burma was again des-
ignated a “country of particular concern” in 2001 under the International
Religious Freedom Act. Prison conditions are harsh, despite access to the
prisons by the International Committee of the Red Cross. One retired univer-
sity rector was also detained and sentenced to 7 years in prison following
his one-man protest calling for new general elections.

Forced labor remains an issue of serious concern. In September 2001, an
ILO High Level Team visited Burma to assess the situation and concluded
that the SPDC had made an “obvious, but uneven” effort to curb the practice;
nevertheless, forced labor persisted, particularly in border areas. In March
2002, the government reached agreement with the ILO on appointment of
an ILO liaison officer in Burma, pending establishment of a permanent
ILO office.

Burma is also one of the world’s largest producers of illicit opium, heroin,
and methamphetamines. However, its overall output of opium has declined
by two-thirds over the past 5 years, in part as a result of bad weather
and in part as a result of eradication efforts. It has also stepped up law
enforcement operations against some former insurgent groups (particularly
the Kokang Chinese) and considerably improved its counter-narcotics co-
operation with China, Thailand, and other neighboring states.

United States policy goals in Burma include progress towards democracy,
improved human rights, a more effective counternarcotics effort,
counterterrorist cooperation, resolving MIA cases from WW II, and addressing
the HIV/AIDS epidemic which threatens regional stability and prosperity.
We hope that the on-going talks between Aung San Suu Kyi and the military
will lead to meaningful democratic change and national reconciliation. We
consult regularly, at senior levels, with countries interested in Burma that
share our goals.

In coordination with the European Union and other states, the United States
maintains sanctions on Burma aimed at encouraging transition to democratic
rule and greater respect for human rights. These include an arms embargo,
an investment ban, and other measures.

Measuring Progress toward Democratization

From September 2001 through March 2002, Burma’s military regime contin-
ued talks with the NLD’s General Secretary, Aung San Suu Kyi. Since
the talks began 18 months ago, we have seen the release of approximately
250 political prisoners, including all but 20 of the MPs elected in 1990
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and all of the NLD’s Central Executive Committee members with the excep-
tion of Aung San Suu Kyi. The regime has also halted the virulent attacks
on Aung San Suu Kyi and the NLD which had become a staple of newspaper
coverage in Burma. In addition, the military government has allowed the
NLD to reopen 32 party offices in Rangoon Division and to resume some
normal party activities. These included public meetings on Burma’s National,
Independence and Union Days, all of which were attended by Ambassadors
and Chiefs of Mission from the United States, the United Kingdom, Australia,
and other countries. The NLD, in turn, has moderated its public criticism
of the regime and announced that it is now prepared to work with the
regime on political transition.

Over the past 6 months, the regime has gradually increased access to Aung
San Suu Kyi, who has been under house arrest since the talks began in
2000. Visitors have included U.N. Special Rapporteur for Human Rights
Paulo Pinheiro, U.N. Special Envoy Razali Ismail, the ILO’s High Level
Team, representatives of the European Union and U.S. Deputy Assistant
Secretary of State Matthew Daley, among others. Aung San Suu Kyi is
also now in daily contact with fellow NLD members, including NLD Chair-
man U Aung Shwe, and NLD Vice Chairman U Tin Oo. The abrupt postpone-
ment of U.N. Special Envoy Razali’s planned March 19 visit to Burma
is of particular concern, especially in light of approval for other meetings.
The connection, if any, between this event and the arrest of members of
Ne Win’s family is unclear.

The United States welcomed the confidence-building process between the
government and Aung San Suu Kyi and the release of political prisoners
and resumption of some NLD activity. However, we have also urged the
regime to move beyond confidence building to a genuine political dialogue
with Aung San Suu Kyi that would chart the course for a return to democracy
and civilian rule. Critical next steps include release of all remaining political
prisoners, the unconditional release of Aung San Suu Kyi from house arrest
and increased political rights and freedom of operation for the NLD and
other political parties.

Counternarcotics

Burma is one of the world’s largest producers of illicit opium, heroin,
and methamphetamines. However, its overall output of opium has declined
sharply in recent years. In 2001, Burma produced an estimated 865 metric
tons of opium, barely one-third of the 2,560 metric tons of opium produced
in Burma 5 years earlier. Unfortunately, as opium production has declined,
methamphetamine production has soared, particularly in outlying regions
that are governed by former insurgents. According to some estimates, as
many as 800 million methamphetamine tablets may be produced in Burma
each year.

There is no evidence that the government is involved on an institutional
level in the drug trade. However, there are reliable reports that individual
Burmese officials in outlying areas are either directly involved in drug
trafficking or provide protection to those who are. In addition, while the
government has encouraged ethnic insurgents who have signed cease-fire
agreements to curb narcotics production and trafficking, it has only recently
begun to take aggressive law enforcement actions to control these activities.
Over the past 6 months, the Burmese Government has cracked down particu-
larly hard on the Kokang region controlled by Peng Jiasheng’s Myanmar
National Democratic Alliance Army (MNDAA), which had pledged to be
opium free by 2000. With the assistance of the People’s Republic of China,
the Burmese Government staged a series of arrests of major traffickers in
all areas of the Kokang, including Laukkai, the capital of Kokang State.

In other areas, the SPDC has moved more cautiously. In areas controlled
by the United Wa State Army (UWSA), the principal drug-producing and
drug-trafficking organization in Burma, the government has slowly expanded
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its administrative presence, but has not yet attempted any aggressive law
enforcement operations comparable to those in the Kokang region. The Wa
have pledged to end all opium production in their territories by 2005.
The United States has urged the government to take law enforcement action
and exact other forms of pressure against the Wa narcotics operations even
before that deadline is reached.

There have also been significant improvements in Burma’s cross-border co-
operation with neighboring states. In 2001, Burma signed memoranda of
understanding on narcotics control with both China and Thailand. The
MOU with China established a framework for joint operations, which in
turn led to the series of arrests and renditions of major traffickers in 2001
and 2002. The MOU with Thailand committed both sides to closer police
cooperation on narcotics control and to the establishment of three joint
“narcotics suppression coordination stations’” at major crossing points on
the border. Thailand has also provided a grant for a crop substitution project
in the Wa-controlled regions of southern Shan State. In addition, Burma
participated actively in a series of quadrilateral meetings (China, Burma,
Laos, and Thailand) on narcotics control that were held in Thailand, Burma,
and China in late 2001 and early 2002.

Under pressure from the Financial Action Task Force (FATF), which des-
ignated Burma as a ‘“non-cooperating” state in June 2001, the Government
of Burma has a draft of a new money laundering law, which will reportedly
address many of the FATF’s concerns. That law, as well as a new Mutual
Legal Assistance Law, facilitating Burmese legal and judicial cooperation
with other states, should be enacted in 2002.

Despite these recent steps, the United States does not believe that Burma’s
counternarcotics efforts are commensurate with the scale of the narcotics
problem in Burma. We work with the GOB on annual opium yield surveys
in Burma, and through UNDCP on opium reduction and crop substitution
programs. In September 2001, the United States pledged an additional
$1,000,000 to support UNDCP’s Wa Alternative Development Project, which
has helped reduce opium production in the territories of the United Wa
State Army, but made utilization of these funds contingent on the mobiliza-
tion of matching funds from other donors.

The Quality of Life in Burma

Burma remains one of the world’s poorest countries with an average per
capita GDP of approximately $300, according to World Bank figures. Primarily
an agricultural economy, Burma also has substantial mineral, fishing, and
timber resources. However, almost 4 decades of military misrule and mis-
management have produced a chaotic economy characterized by widespread
poverty.

Over the past 2 years, a growing government deficit, shortfalls in energy
supplies and continuing foreign exchange shortages have hampered economic
activity and contributed to a rapid depreciation in Burma’s official currency,
the kyat. Valued at approximately 360 kyat to the dollar in September
2000, that rate has now risen to approximately 840 kyat per dollar in
March 2002 and is expected to rise further over the next 3 months. At
the same time, inflation has picked up speed. According to an urban retail
price index calculated by the U.S. Embassy, cumulative, point-to-point infla-
tion from January 1, 2001 to January 1, 2002 totaled approximately 52
percent.

Widespread and severe human rights abuses also continued throughout
Burma during the reporting period. In ethnic minority areas, in particular,
there were many reports of extrajudicial killings, rape, and disappearances.
Significant numbers of ethnic minority refugees continue to seek asylum
in Thailand. Due to severe restrictions on religious freedom, Burma was
again designated a “country of particular concern” in 2001 under the Inter-
national Religious Freedom Act. Prison conditions remained harsh, despite
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access to prisons by the International Committee of the Red Cross. During
the reporting period, only one political activist was detained for the expres-
sion of a dissenting political view; in early December, Dr. Salai Tun Than,
a retired university rector and graduate of the University of Wisconsin,
was arrested and sentenced to 7 years in prison for passing out leaflets
in front of Rangoon’s City Hall which called for a civilian government
and general elections.

Forced labor also remains an issue of serious concern. In November 2000,
the International Labor Organization (ILO) Governing Body concluded that
the Government of Burma had not taken effective action to deal with the
use of forced labor in the country and, for the first time in its history,
called on all ILO members to review their policies toward Burma to ensure
that they did not support forced labor. The United States strongly supported
this decision.

In recent months, the Government of Burma has indicated that it is more
willing to work with the ILO. In September 2001, an ILO High Level Team
concluded that the GOB had made an ‘“obvious, but uneven” effort to
curtail the use of forced labor, but that forced labor persisted, particularly
in areas where the government was waging active military campaigns against
insurgent forces. It also recommended that the ILO establish a permanent
presence in Burma. A second ILO team visited Burma in February 2002
and eventually reached agreement on the appointment of an ILO liaison
officer, pending the establishment of a permanent ILO office in Rangoon.
However, the government has not been willing to address two other ILO
recommendations: appointment of an ombudsman for forced labor issues,
and an independent investigation of allegations that villagers in Shan State
were killed after complaining to the military about forced labor.

The regime has released approximately 250 political prisoners since the
initiation of talks with Aung San Suu Kyi, including approximately 70
over the past 6 months. In response to an appeal from U.N. Special
Rapporteur Pinheiro, it has also released, on humanitarian grounds, 318
women prisoners who either had small children or were pregnant. Even
with these releases, more than 1,000 political prisoners still remained in
prison or under detention in Burma as of March 2002, including over 600
NLD members.

International monitoring of human rights in Burma also improved to some
degree in 2001. For the first time in 6 years, the Government of Burma
permitted visits (in April and October 2001, and then again in February
2002) by the United Nations Special Rapporteur on Human Rights in Burma.
It also allowed the International Committee of the Red Cross to visit all
prisons in Burma and reportedly has responded to some ICRC recommenda-
tions about prison conditions.

Development of a Multilateral Strategy

United States policy goals in Burma include progress towards democracy,
improved human rights, a more effective counternarcotics effort,
counterterrorist cooperation, resolving MIA cases from WW II, and addressing
the HIV/AIDS epidemic which threatens regional stability and prosperity.
We hope that the on-going talks between Aung San Suu Kyi and the military
will lead to meaningful democratic change and national reconciliation. We
consult regularly, at senior levels, with countries interested in Burma that
share our goals.

The United States has co-sponsored annual resolutions at the U.N. General
Assembly and the U.N. Commission on Human Rights concerning Burma.
We have also supported ILO’s unprecedented decision on Burma given
Burma’s failure to deal effectively with its pervasive forced labor problems.
Most importantly, we strongly support the mission of the U.N. Secretary
General’s Special Envoy for Burma, Razali bin Ismail, who has helped facili-
tate the regime’s talks with Aung San Suu Kyi. We are increasingly concerned
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that the Burmese regime is not permitting Mr. Razali to visit Burma with
the regularity or frequency needed at this stage of the process.

In coordination with the European Union and other states, the United States
has imposed sanctions on Burma aimed at encouraging democratic transition
and greater respect for human rights. These sanctions include an arms embar-
go, a ban on all new U.S. investment in Burma, the suspension of all
bilateral aid, the withdrawal of GSP privileges, the denial of OPIC and
EXIMBANK programs, visa restrictions on Burma'’s senior leaders and opposi-
tion to all new lending or grant programs by the World Bank, the IMF,
the ADB and other international financial institutions in which the United
States has a major interest. We downgraded the level of our diplomatic
representation from Ambassador to Chargé d’Affaires in 1989 and have main-
tained at that level.



77651

Rules and Regulations

Federal Register
Vol. 67, No. 244

Thursday, December 19, 2002

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 1, 19, 20, et al.

RIN 3150-AH11

Minor Errors in Regulatory Text;
Correction

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule; correcting
amendments.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is publishing this
final rule to make a number of minor
corrections to its regulations. This rule
is necessary to correct omissions,
typographical errors, and erroneous
citations and references that appear in
the NRC’s regulations.

EFFECTIVE DATE: December 19, 2002.

FOR FURTHER INFORMATION CONTACT:
Michael T. Lesar, Chief, Rules and
Directives Branch, Division of
Administrative Services, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone 301-415-7163, e-mail
mtl@nrc.gov.

SUPPLEMENTARY INFORMATION: This rule
is necessary to correct omissions,
typographical errors, and erroneous
citations and references that appear in
title 10, chapter I of the Code of Federal
Regulations. As to amendatory
instruction number 19, this error is
purely typographical and has existed
since 1984 when 10 CFR part 51 was
republished in the Federal Register on
March 12, 1984 (49 FR 9352), with the
error being corrected in this rulemaking.
In republishing the S—3 rule in 1984, the
Commission stated that “no changes
have been made in the substantive
provisions of the S—3 rule” (49 FR
9364).

Because these amendments involve
minor corrections to existing

regulations, the NRC has determined
that notice and comment under the
Administrative Procedure Act, 5 U.S.C.
553(b)(A) and (B), is unnecessary and
that good cause exists to dispense with
such notice and comment. For these
reasons, good cause also exists to
dispense with the usual 30-day delay in
the effective date. Therefore, the
amendments are effective upon their
publication in the Federal Register.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
51.22(c)(2). Therefore, neither an
Environmental Impact Statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule contains no
information collection requirements
and, therefore, is not subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Regulatory Analysis

A regulatory analysis has not been
prepared for this final rule because the
final rule makes corrections to the
regulations.

Backfit Analysis

The NRC has determined that these
amendments do not involve any
provision which would impose backfits
as defined in 10 CFR chapter [;
therefore, a backfit analysis need not be
prepared.

List of Subjects

10 CFR Part 1

Organization and functions
(government agencies).

10 CFR Part 19

Criminal penalties, Environmental
protection, Nuclear materials, Nuclear
power plants and reactors, Occupational
safety and health, Radiation protection,
Reporting and recordkeeping
requirements, Sex discrimination.

10 CFR Part 20

Byproduct material, Criminal
penalties, Licensed material, Nuclear
materials, Nuclear power plants and
reactors, Occupational safety and
health, Packaging and containers,

Radiation protection, Reporting and
recordkeeping requirements, Source
material, Special nuclear material,
Waste treatment and disposal.

10 CFR Part 21

Nuclear power plants and reactors,
Penalties, Radiation protection,
Reporting and recordkeeping
requirements.

10 CFR Part 32

Byproduct material, Criminal
penalties, Labeling, Nuclear materials,
Radiation protection, Reporting and
recordkeeping requirements.

10 CFR Part 34

Criminal penalties, Packaging and
containers, Radiation protection,
Radiography, Reporting and
recordkeeping requirements, Scientific
equipment, Security measures.

10 CFR Part 39

Byproduct material, Criminal
penalties, Nuclear material, Oil and gas
exploration—well logging, Reporting
and recordkeeping requirements,
Scientific equipment, Security
measures, Source material, Special
nuclear material.

10 CFR Part 51

Administrative practice and
procedure, Environmental impact
statement, Nuclear materials, Nuclear
power plants and reactors, Reporting
and recordkeeping requirements.

10 CFR Part 55

Criminal penalties, Manpower
training programs, Nuclear power plants
and reactors, Reporting and
recordkeeping requirements.

10 CFR Part 73

Criminal penalties, Export, Hazardous
materials transportation, Import,
Nuclear materials, Nuclear power plants
and reactors, Reporting and
recordkeeping requirements, Security
measures.

10 CFR Part 81

Administrative practice and
procedure, Inventions and patents.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
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amendments to 10 CFR parts 1, 19, 20,
21, 32, 34, 39, 51, 55, 73, and 81.

PART 1—STATEMENT OF
ORGANIZATION AND GENERAL
INFORMATION

1. The authority citation for part 1
continues to read as follows:

Authority: Secs. 23, 161, 68 Stat. 925, 948,
as amended (42 U.S.C. 2033, 2201); sec. 29,
Pub. L. 85-256, 71 Stat. 579, Pub. L. 95-209,
91 Stat. 1483 (42 U.S.C. 2039); sec. 191, Pub.
L. 87—-615, 76 Stat. 409 (42 U.S.C. 2241); secs.
201, 203, 204, 205, 209, 88 Stat. 1242, 1244,
1245, 1246, 1248, as amended (42 U.S.C.
5841, 5843, 5844, 5845, 5849); 5 U.S.C. 552,
553; Reorganization Plan No. 1 of 1980, 45
FR 40561, June 16, 1980.

8§15 [Amended]

2. Section 1.5 is amended to read as
follows: In §1.5(b)(2), add “Sam Nunn”
between “USNRC,” and ““Atlanta”.

PART 19—NOTICES, INSTRUCTIONS
AND REPORTS TO WORKERS:
INSPECTION AND INVESTIGATIONS

3. The authority citation for part 19
continues to read as follows:

Authority: Secs. 53, 63, 81, 103, 104, 161,
186, 68 Stat. 930, 933, 935, 936, 937, 948,
955, as amended, sec. 234, 83 Stat. 444, as
amended, sec. 1701, 106 Stat. 2951, 2952,
2953 (42 U.S.C. 2073, 2093, 2111, 2133, 2134,
2201, 2236, 2282, 22971); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841); Pub. L.
95-601, sec. 10, 92 Stat. 2951 (42 U.S.C.
5851).

§19.17 [Amended]

4.In §19.17(a), last sentence, the
word “modifying” is amended to read
“modify”.

PART 20—STANDARDS FOR
PROTECTION AGAINST RADIATION

5. The authority citation for part 20
continues to read as follows:

Authority: Secs. 53, 63, 65, 81, 103, 104,
161, 182, 186, 68 Stat. 930, 933, 935, 936,
937, 948, 953, 955, as amended, sec. 1701,
106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073,
2093, 2095, 2111, 2133, 2134, 2201, 2232,
2236, 22971), secs. 201, as amended, 202,
206, 88 Stat. 1242, as amended, 1244, 1246
(42 U.S.C. 5841, 5842, 5846).

§20.1002 [Amended]

6. In §20.1002, in the first sentence,
add “63,” between “61” and “70”.

§20.1703 [Amended]

7.In § 20.1703, the introductory text
of paragraph (c)(5) is amended by
removing ““;” and adding a “:”” and by
removing the word “before”, and
paragraph (c)(5)(i) is amended by adding
the word “Before” before the word
“The” and lower casing the “T” in the
word “The”.

Appendix D to Part 20 [Amended]

8. In the address for the U.S. Nuclear
Regulatory Commission’s Region II
office, under the Address column, add
“Sam Nunn” between ‘‘Region II,” and
“Atlanta”.

9. The telephone number for the U.S.
Nuclear Regulatory Commission’s
Region III office “(708) 829-9500" is
amended to read ““(630) 829-9500"".

PART 21—REPORTING OF DEFECTS
AND NONCOMPLIANCE

10. The authority citation for part 21
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended, sec. 234, 83 Stat. 444, as amended,
sec. 1701, 106 Stat. 2951, 2953 (42 U.S.C.
2201, 2282, 22971); secs. 201, as amended,
206, 88 Stat. 1242, as amended, 1246 (42
U.S.C. 5841, 5846).

Section 21.2 also issued under secs. 135,
141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42
U.S.C. 10155, 10161).

§21.21

11. Section 21.21 is amended as
follows:

a. In paragraphs (a)(2) and (d)(1), the
references to “§21.21(c)(5)” are
amended to read “§21.21(d)(5)”;

b. In paragraph (d)(2) and the
introductory paragraph to (d)(3), the
references to paragraph “(c)(1)” are
amended to read “(d)(1)”.

[Amended]

PART 32—SPECIFIC DOMESTIC
LICENSES TO MANUFACTURE OR
TRANSFER CERTAIN ITEMS
CONTAINING BYPRODUCT MATERIAL

12. The authority citation for part 32
continues to read as follows:

Authority: Secs. 81, 161, 182, 183, 68 Stat.
935, 948, 953, 954, as amended (42 U.S.C.
2111, 2201, 2232, 2233); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

§32.72 [Amended]

13. In § 32.72(b)(2)(iii), the reference
to paragraph ““(b)(3)” is amended to read
“(b)(4)”.

PART 34—LICENSES FOR
INDUSTRIAL RADIOGRAPHY AND
RADIATION SAFETY REQUIREMENTS
FOR INDUSTRIAL RADIOGRAPHIC
OPERATIONS

14. The authority citation for part 34
continues to read as follows:

Authority: Secs. 81, 161, 182, 183, 68 Stat.
935, 948, 953, 954, as amended (42 U.S.C.
2111, 2201, 2232, 2233); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

Section 34.45 also issued under sec. 206,
88 Stat. 1246 (42 U.S.C. 5846).

§34.27 [Amended]

15. In § 34.27(d), in the first sentence,
the phrase “paragraphs (b) and (c)” is
amended to read “‘paragraph (c)”.

PART 39—LICENSES AND RADIATION
SAFETY REQUIREMENTS FOR WELL
LOGGING

16. The authority citation for part 39
continues to read as follows:

Authority: Secs. 53, 57, 62, 63, 65, 69, 81,
82,161, 182, 183, 186, 68 Stat. 929, 930, 932,
933, 934, 935, 948, 953, 954, 955, as
amended, sec. 234, 83 Stat. 444, as amended
(42 U.S.C. 2073, 2077, 2092, 2093, 2095,
2099, 2111, 2112, 2201, 2232, 2233, 2236,
2282); secs. 201, as amended, 202, 206, 88
Stat. 1242, as amended, 1244, 1246 (42 U.S.C.
5841, 5842, 5846).

§39.63 [Amended]

17.In § 39.63(h), the reference to
€“§20.205” is amended to read
“§20.1906”.

PART 51—ENVIRONMENTAL
PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

18. The authority citation for part 51
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended, sec. 1701, 106 Stat. 2951, 2952,
2953 (42 U.S.C. 2201, 22971); secs. 201, as
amended, 202, 88 Stat. 1242, as amended,
1244 (42 U.S.C. 5841, 5842). Subpart A also
issued under National Environmental Policy
Act of 1969, secs. 102, 104, 105, 83 Stat. 853—
854, as amended (42 U.S.C. 4332, 4334,
4335); and Pub. L. 95-604, title II, 92 Stat.
3033-3041; and sec. 193, Pub. L. 101-575,
104 Stat. 2835 (42 U.S.C. 2243). Sections
51.20, 51.30, 51.60, 51.80, and 51.97 also
issued under secs. 135, 141, Pub. L. 97—-425,
96 Stat. 2232, 2241, and sec. 148, Pub. L.
100-203, 101 Stat. 1330-223 (42 U.S.C.
10155, 10161, 10168). Section 51.22 also
issued under sec. 274, 73 Stat. 688, as
amended by 92 Stat. 3036—-3038 (42 U.S.C.
2021) and under Nuclear Waste Policy Act of
1982, sec. 121, 96 Stat. 2228 (42 U.S.C.
10141). Sections 51.43, 51.67, and 51.109
also under Nuclear Waste Policy Act of 1982,
sec. 114(f), 96 Stat. 2216, as amended (42
U.S.C. 10134(f)).

§51.51 Table S-3 [Amended]

19. In §51.51, Table S—3, in the Total
column for the TRU and HLW (deep)
line item, the number “111.1x10” is
amended to read as “1.1x107”.

PART 55—0OPERATORS’ LICENSES

20. The authority citation for part 55
continues to read as follows:

Authority: Secs. 107, 161, 182, 68 Stat.
939, 948, 953, as amended, sec. 234, 83 Stat.
444, as amended (42 U.S.C. 2137, 2201, 2232,
2282); secs. 201, as amended, 202, 88 Stat.
1242, as amended, 1244 (42 U.S.C. 5841,
5842).
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Sections 55.41, 55.43, 55.45, and 55.59 also
issued under sec. 306, Pub. L. 97—425, 96
Stat. 2262 (42 U.S.C. 10226). Section 55.61
also issued under secs. 186, 187, 68 Stat. 955
(42 U.S.C. 2236, 2237).

§55.5 [Amended]

21. In §55.5(b)(2)(ii), the address for
the U.S. Nuclear Regulatory
Commission Region II office is amended
to read as follows, by removing “101
Marietta Street, Suite 2900, Atlanta, GA
30323” and adding in its place “Sam
Nunn Atlanta Federal Center, 61
Forsyth Street, SW., Suite 23T85,
Atlanta, GA 30303—-8931.”

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

22. The authority citation for part 73
continues to read as follows:

Authority: Secs. 53, 161, 68 Stat. 930, 948,
as amended, sec. 147, 94 Stat. 780 (42 U.S.C.
2073, 2167, 2201); sec. 201, as amended, 204,
88 Stat. 1242, as amended, 1245, sec. 1701,
106 Stat. 2951, 2952, 2953 (42 U.S.C. 5841,
5844, 22971).

Section 73.1 also issued under secs. 135,
141, Pub. L. 97—-425, 96 Stat. 2232, 2241 (42
U.S.C, 10155, 10161). Section 73.37(f) also
issued under sec. 301, Pub. L. 96—-295, 94
Stat. 789 (42 U.S.C. 5841 note). Section 73.57
is issued under sec. 606, Pub. L. 99—399, 100
Stat. 876 (42 U.S.C. 2169).

Appendix A to Part 73 [Amended]

23. In the address for the U.S. Nuclear
Regulatory Commission’s Region II
office, under the Address column, add
“Sam Nunn” between “USNRC,” and
“Atlanta”.

24. The telephone number for the U.S.
Nuclear Regulatory Commission’s
Region IIT office “(708) 829—9500" is
amended to read ““(630) 829—9500"".

25. Remove the entry for NRC’s
Region IV Field Office.

PART 81—STANDARD
SPECIFICATIONS FOR THE GRANTING
OF PATENT LICENSES

26. The authority citation for part 81
continues to read as follows:

Authority: Secs. 156, 161, 68 Stat. 947,
948, as amended (42 U.S.C. 2186, 2201); sec.
201, 88 Stat. 1242, as amended (42 U.S.C.
5841).

§81.8 [Amended]

27. The section heading for § 81.8 is
revised to read as follows:

§81.8 Information collection
requirements: OMB approval.

Dated in Rockville, Maryland, this 10th
day of December 2002.

For the Nuclear Regulatory Commission.
Michael T. Lesar,

Chief, Rules and Directives Branch, Division
of Administrative Services, Office of
Administration.

[FR Doc. 02-31873 Filed 12—18-02; 8:45 am)]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NE-26—AD; Amendment
39-12984; AD 2002-25-08]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company (GE) CF6-45, -50,
—80A, —80C2, and —80E1 Turbofan
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
three existing airworthiness directives
(AD’s), that are applicable to GE CF6—
45, -50, —80A, —-80C2, and —80E1
turbofan engines. Those AD’s currently
require specific handling of the GE CF6
series high pressure compressor rotor
(HPCR) stage 3—9 spools during a
fluorescent penetrant inspection
process, and initial and repetitive
ultrasonic and eddy current inspections
of certain HPCR stage 3—9 spools for
cracks. This amendment removes the
AD that requires special handling of the
spools during fluorescent-penetrant
inspection, and adjusts and combines
the initial and repetitive inspection
requirements, currently listed in two
AD’s, into one AD for the HPCR stage
3—9 spool. This amendment aligns
repetitive inspection requirements with
the more stringent initial inspection
requirements mandated by AD 2000—
16-12, Amendment 39-11868 (65 FR
50623, August 21, 2000) and terminates
AD 95-18—-14, Amendment 39-9361 (60
FR 46216, September 6, 1995) that is no
longer necessary. The actions specified
by this AD are intended to prevent
cracks, which can cause separation of
the HPCR stage 3—9 spool and possible
uncontained engine failure.

DATES: Effective January 23, 2003. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of January 23, 2003.
ADDRESSES: The service information
referenced in this AD may be obtained
from General Electric Company via
Lockheed Martin Technology Services,

10525 Chester Road, Suite C, Cincinnati,
Ohio 45215, telephone (513) 672—8400,
fax (513) 672—8422. This information
may be examined, by appointment, at
the Federal Aviation Administration
(FAA), New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Chris Gavriel, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7147;
fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 95-18-14,
Amendment 39-9361 (60 FR 46216,
September 6, 1995); AD 99-24—-15,
Amendment 39-11440 (64 FR 66554,
November 29, 1999); and AD 2000-16—
12, Amendment 39-11868 (65 FR
50623, August 21, 2000); which are
applicable to GE CF6-45, —50, —80A,
—80C2, and —80E1 turbofan engines, was
published in the Federal Register on
June 12, 2002, (67 FR 40239). That
action proposed to combine the
requirements of AD 99-24—15 and AD
2000-16-12 with the following
additional changes to:

» Adopt the accelerated initial
inspection requirements of AD 2000—
16—12 to spools acquiring 7,000 cycles-
since-new (CSN) or more in service after
July 28, 2001,

* Relax initial compliance
requirement for the CF6—45, —50, and
CF6-80A 13-inch billet spools to make
them consistent with 9 and 10-inch
billet spools,

» Add repetitive inspection
requirements to the existing one-time
inspection requirement for the CF6—80C
and —80E series engine spool web and
hub-to-web transition areas,

* Replace engine shop visit
inspection threshold limits for certain
spools with cyclic limits,

* Add a time limit for slot bottom
inspection for 13-inch billet spools for
CF6-45, —50, —80A engines and for 9-
inch and 10-inch billet spools for CF6—
45, -50, —80A, and —80C engines,

* Add a time limit for the initial
inspection and add repeat inspection
intervals for stage 3—5 slot bottom
inspection for certain spools,

* Add a time limit for one-time
inspection of 8-inch billet 2-piece
spools, and

* Provide for an alternative modular
inspection for the slot bottoms.
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The action was prompted by a report
of an uncontained failure of an HPCR 3-
9 spool.

The inspections must be done in
accordance with the following GE alert
service bulletins (ASB’s):

« ASB GE CF6-50 S/B 72—-A1108,
Revision 5, dated October 2, 2002.

« ASB GE CF6-50 S/B 72—-A1131,
Revision 4, dated October 2, 2002.

« ASB GE CF6-50 S/B 72—-A1157,
Revision 4, dated October 2, 2002.

« ASB GE CF6-80A S/B 72—A0678,
Revision 5, dated October 2, 2002.

* ASB GE CF6—-80A S/B 72—A0691,
Revision 5, dated October 2, 2002.

* ASB GE CF6-80A S/B 72—-A0719,
Revision 5, dated October 2, 2002.

* ASB GE CF6-80C2 S/B 72—A0812,
Revision 4, dated October 2, 2002.

* ASB GE CF6-80C2 S/B 72—A0848,
Revision 8, dated October 2, 2002.

* ASB GE CF6-80C2 S/B 72—A0934,
Revision 4, dated October 2, 2002.

* ASB GE CF6-80E1 S/B 72—A0135,
Revision 3, dated October 2, 2002.

« ASB GE CF6—-80E1 S/B 72—-A0126,
Revision 5, dated October 2, 2002.

« ASB GE CF6-80E1 S/B 72—-A0137,
Revision 4, dated October 2, 2002.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Web Inspection May Require
Unscheduled Removals of Engines

Several commenters state that
inspection of the web per Alert Service
Bulletin 72—A0848, after January 27,
2003, at 3,500 CSN is a decrease from
inspection requirements prior to that
date. The commenters feel that this
requirement will force operators to
remove engines off wing to do the
inspection in order to comply with this
proposed AD.

The FAA agrees. Based on
information received from several
commenters, this requirement will have
an adverse economic and operational
impact on several operators. We have
reviewed a risk analysis that includes an
extension of the web inspection
requirement by six months, relative to
the date proposed in the NPRM, and
find that the new risk is still acceptable
under the guidelines appropriate for this
type of failure. As a result, the
requirement has been extended by six
months.

Request To Add a FAX Number for the
Reporting Requirements

One commenter requests that a FAX
number be added to the reporting

requirements. Due to time differences
around the world, the time allotted for
reporting may not be sufficient for other
means of communication

The FAA agrees. We have added a
facsimile number to the reporting
requirements.

Request To Make Editorial Changes to
Wording in the Requirements of the AD

One commenter requests certain word
changes, such as replacing “by” with
“at”, replacing “within” with “before”,
etc., and adding certain paragraph
headings. These changes are requested
to make the AD requirements consistent
and more understandable.

The FAA partially agrees. We
consider the consistency of wording and
the readability of the requirements of
the AD to be of highest concern.
However, we also feel that many of the
suggested changes are stylistic and do
not affect the technical accuracy or
readability of the AD. We have made
some of the requested changes to ensure
consistency among the requirements
and to improve the readability of the
requirements of the AD.

Requested Corrections to CF6-50 8-Inch
Requirements

Several commenters request that the
title for paragraph (d) be corrected from
“CF6-508-inch” to “CF6-50 8-inch.”
The same commenters also request that
the FAA correct service bulletin
identifications in paragraphs (f), (g), and

).

] The FAA agrees. The title for
paragraph (d) and the service bulletin
numbers in paragraphs (f), (g), and (j)
have been corrected.

Request To Change the Definition of an
Engine Shop Visit

Several commenters request that the
definition of an engine shop visit be
changed to exclude compressor top and
bottom case removals for variable stator
vane bushing replacements. The
commenters feel the inclusion was
made to add another condition to the
conditions already identified as not
constituting engine shop visits (ESV’s).

The FAA agrees. We have changed the
ESV definition paragraph to exclude the
induction of an engine into the shop for
the purpose of replacing the variable
stator vane bushing.

Requested Clarification of the
Requirements for Reinstallation of CF6-
50 Spools

One commenter feels that further
explanation on the meaning of
paragraph (c)(7) is needed.

The FAA agrees. Addition of a
heading “Spool Reinstallation Limit” in

this paragraph helps in clarifying the
intent of this paragraph. Furthermore, as
the paragraph states, an engine with a
spool that has 10,500 CSN or more may
not be installed (i.e. returned to service).
The paragraph does not require the
removal of an installed engine that has

a spool with 10,500 CSN or more.

Request To Clarify Paragraph (a)(3)(ii)
of This AD

One commenter requests clarification
of paragraph (a)(3)(ii). The commenter
feels that paragraph (a)(3)(ii) is
necessary to do paragraphs (a)(3)(i) and
(a)(3)(iii). The commenter feels that
paragraphs (a)(3)(i) and (a)(3)(iii) are
redundant to (a)(3)(ii) and can be
deleted to simplify the requirements.

The FAA does not agree with deleting
paragraphs (a)(3)(i) and (a)(3)(iii). A
spool that is exposed as a piece part
(paragraph (a)(3)(i)) is also exposed as a
rotor (paragraph (a)(3)(ii)). Likewise, a
spool that requires a hub inspection in
accordance with ASB CF6-50 S/B 72—
A1108 hub inspection (paragraph
(a)(3)(iii)) must be exposed at least to a
rotor level {(a)(3)(ii)} in order to do a
module level inspection. In this sense,
(a)(3)(i) and (a)(3)(iii) are redundant to
(a)(3)(ii). However, each condition
represents a common but distinct and
different level of planned engine
maintenance, therefore it was advisable
to address each condition specifically
for clarity.

Request To Clarify That Paragraph
(a)(4)(iii) Is Correct

One commenter requests that the FAA
verify that paragraph (a)(4)(iii) and
Table 5 are correct. The commenter feels
that Table 5 of the AD causes a jump in
the inspection interval. The commenter
provides a correction to Table 5 of the
AD to correct a perceived error in that
Table.

The FAA has not been able to confirm
the commenter’s findings. The cyclic
intervals for the Table 5 requirements
are A; 3,500 cycles, B; 3,000 cycles, C;
3,000 cycles, D; 2,500 cycles, E; 2,500
cycles, F; 2,000 cycles, and G; 2,000
cycles. These intervals are as intended.

Concern About Misinterpretation of the
Inspection Deadline

One commenter states that one of the
requirements of this proposed rule may
be misread as extending the inspection
deadline of AD 2000-16-12 to beyond
July 28, 2001. The commenter also
suggests that if all the high-risk spools
have been inspected, the proposed rule
should be expedited, since one year has
passed since the deadline of AD 2000—
16-12.



Federal Register/Vol. 67,

No. 244 /Thursday, December 19, 2002/Rules and Regulations

77655

The FAA agrees with the commenter
on the need to expedite issuance of this
AD. While the statement in the
Discussion Section of the preamble of
the proposal may be misinterpreted, the
preamble is not regulatory and in fact,
even the structure of the preamble
changes when an NPRM is converted
into a final rule. However, we have
made changes to the statement in the
SUPPLEMENTARY INFORMATION section to
clarify the intent of this final rule. The
intent of the proposed rule is to apply
the same requirement on the population
of the spools that would acquire 7,000
CSN after July 28, 2001. In regard to the
comment inquiring if all spools have
been inspected, we are not aware of any
spool with 7,000 CSN or more that has
not been inspected as required by AD
2000-16-12.

Request To Include Fluorescent
Penetrant Inspection (FPI)
Requirements

One commenter suggests that AD 95—
18-14 that addresses FPI of the 3—9
spool should be included, since
Standard Practices are only a suggestion
and not a law. The commenter makes
this comment out of concern that under
this proposed rule the benefit of an
additional inspection is eliminated.

The FAA does not agree. The
requirements promulgated by AD 95—
18—14 ensure that a spool is properly
wetted internally prior to the FPL
Although FPI of the 3—-9 spool is desired
for the areas not affected by this AD, FPI
is not the best technique for the
inspection program established by this
AD. While FPI is effective only for
detection of surface cracks, the
combination of ultrasonic and eddy
current inspections required by this AD
provide both surface and subsurface
inspections that are of equal or greater
sensitivity than FPI. The FPI required by
AD 95-18-14 was an emergency
measure instituted in 1995 after
discovery of cracking in the disk web
area, an area not then covered by
ultrasonic and eddy current inspections.
These inspection methods were
subsequently developed and
incorporated into the inspection plan.
Additionally, AD 95-18-14 did not
prescribe inspection intervals, only
inspection techniques, therefore, the
benefit of AD 95-18-14 was not
considered in the risk analysis
associated with the current AD’s.

Additional Spool Part Numbers (P/N’s)
as a Result of Unrelated Repairs

One commenter expresses a Concern
that additional spool P/N’s, which have
been generated due to unrelated repairs
on spools that are subject to the

inspection requirements of this AD, are
not being captured by the AD. The
commenter feels that these P/N’s should
be added to the AD. The commenter
raises this issue to ensure that spools
with P/N’s that were not included in the
proposed rule are not excluded from
this inspection program.

The FAA agrees. The new P/N’s will
be incorporated in this AD. However,
their incorporation does not increase the
originally affected spool population
size.

New Revisions to the Applicable
Service Bulletins

One commenter, the manufacturer,
advises the FAA that the applicable
service bulletins may be revised for
nontechnical reasons. The commenter
feels that the latest revisions of the
service bulletins need to be
incorporated into the AD.

The FAA agrees. The revision
numbers and dates have been
incorporated into this final rule.

Request To Change Paragraph (j)(2)

One commenter requests that
paragraph (j)(2) be changed to ensure
that the hub and web receive an initial
inspection if either of the two areas
were not previously inspected. The
same commenter suggests that
paragraph (j)(2) be split into two
paragraphs to properly specify the
inspection deadlines for the hub and for
the web, now that the originally
proposed deadlines have been changed
to accommodate the economic and
operational burden associated with the
web inspection.

The FAA agrees. We have changed
paragraph (j)(2) of this AD. Because of
the new schedule requirements, two
paragraphs, each with its own schedule,
are appropriate and the change has been
made.

Request To Clarify ‘“Replace Before
Further Flight” Requirement on CF6-50
Spools

One commenter observes that the
“replace before further flight”
requirements for the CF6-50 spools
include the reject limits of service
bulletin CF6-50 S/B 72—A1131, while
the preceding paragraph does not
include this service bulletin. The
commenter raised this comment out of
concern that the inspection requirement
per service bulletin CF6-50 S/B 72—
A1131 was not identified in the
preceding step.

The FAA partially agrees. In the
current text, an inference may be made
that spools must be inspected to all
three referenced bulletins at each repeat
inspection. The spool disposition

requirements apply to results of all
prescribed inspections specified in all
the steps of the pertinent paragraph in
the AD and not just to the preceding
step. Therefore, for further clarification
a heading “Spool Disposition” has been
inserted.

Request To Add a Heading of “Spool
Reinstallation Limit”

One commenter requests that the
heading Spool Reinstallation Limit be
added before the applicable paragraphs.
The commenter feels that the addition
will clarify the intent of the paragraphs.

The FAA agrees. We have added the
heading to the applicable paragraphs.

Concern Over the Availability of
Training and Equipment

One commenter expresses concern
that the requirements of ASB CF6-80C2
72—A0934, Revision 3, can not be done
because the equipment and training
necessary to carry out this inspection
are not available at this time. The
commenter makes this comment out of
concern that the prescribed inspections
could not be done, per the proposed
rule timetables, since there was no
scheduled delivery of the necessary
equipment and associated training.

The FAA agrees. However, this issue
has been addressed by the engine
manufacturer. Both equipment and
training will be available in time to
enable the commenter to comply with
the requirements of this AD, therefore,
no changes have been made.

Request To Change the Definition of a
Shop Visit

One commenter states that the
introduction of an engine into the shop
solely for the 3-9 spool inspection
should not be considered a shop visit.
The request is made so that the stage 3—
5 dovetail slot bottom inspection for the
CF6-80C2 13-inch billet spools would
not be forced if the spools could
otherwise comply using the module
level inspection. The hub and web
inspections can be done at module level
merely by removing the fan module
from the core. The slot bottom
inspection requires additional
disassembly to remove the compressor
top case. The request is made to avoid
this additional disassembly.

The FAA disagrees. Material testing
and stress analysis indicate that the
dovetail slot bottoms have a dwell-
fatigue limitation. Accordingly, the rule
requires initial slot bottom inspection at
the earliest exposure (piece-part
exposure or rotor exposure, which is
realized upon top case removal) but not
later than the next required inspection
of the hub and/or web for dwell fatigue
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cracking. As the cracking mode is the
same for all areas, the FAA can not
apply lesser criteria to the slot bottoms.

Request To Include the 3-5 Dovetail
Slot Bottom Inspection at Piece-Part
Level Only

One commenter requests that the
repeat inspection of the CF6-80C 13-
inch billet spool stage 3—5 dovetail slot
bottoms be required at piece-part
exposure only. Accomplishment of this
inspection at a module level would
require, at a minimum, the removal of
the compressor top case.

The FAA disagrees for reasons stated
in the answer to the previous comment.

Request To Clarify the Reference Date
for the Initial Inspection

One commenter states that there is no
reference date for the initial inspection
required in paragraph (a)(3) from which
the operator is to determine items (i),
(ii), and (iii) under this paragraph. The
commenter uses the example that item
(i) requires an inspection at the first
piece-part exposure (PPE) after 1,000
CSN. The spool may have had several
PPE’s after 1,000 CSN in its life but
never had the requirement to inspect at
those visits. The commenter requests
clarification of the reference date in this
paragraph to ensure the proper time set.

The FAA disagrees. The proposal
does not contain new requirements. It
consolidates requirements of existing
airworthiness directives, which include
paragraph (a)(3). In the past, if an
opportunity to have a PPE arose as the
commenter states, the requirement of
AD 99-24-15 would have been
applicable. Additionally, the cyclic
requirements of steps (i) and (ii) are
associated with the cyclic life of the
spool and not an independent cyclic
interval. The third step (iii) also does
not need the association with the
effective date of this AD. Incorporation
of the change the commenter proposes
would conflict with requirements of the
existing AD relative to the dovetail
inspection. The proposed change would
also affect additional paragraphs of the
rule, not identified by the commenter,
where similar arguments can be made.

Potential Confusion Over Requirements
for Piece-Part Inspections

One commenter, the manufacturer,
informs the FAA that a potential for
confusion exists regarding the
requirements for the one-time hub
inspection of 8-inch billet spools. The
existing wording in certain ASB’s could
be interpreted such that a modular level

inspection of the hub could be
performed, when in fact, piece-part
inspection using Procedure A is
required to achieve the intended level of
safety. The manufacturer has revised the
appropriate ASB’s to add this
clarification and suggests additional
wording be added to this rule to ensure
the correct procedure is used.

The FAA agrees. We have clarified the
hub inspection requirements for affected
spools in paragraphs (d)(1), (h)(1), (k)(1),
and (m)(1).

Request To Correct P/N’s and SN’s for
CF6-50 16-Inch and 13-Inch Billets

The same commenter states that the
part number and serial number
relationships for the CF6-50 16-inch
and 13-inch billet spools relative to
Table 2 were incorrect in the
information that it sent to the FAA and
need to be corrected in paragraphs (a)
and (b), respectively.

The FAA agrees. We have made the
appropriate changes to the final rule.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Analysis

There are approximately 3,147
engines of the affected design in the
worldwide fleet. The FAA estimates that
1,289 engines installed on airplanes of
U.S. registry would be affected by this
proposed AD. The FAA also estimates
that it would take approximately 238
work hours per engine to perform the
proposed actions. The average labor rate
is $60 per work hour. Required parts
would cost approximately $35,000 per
engine. In addition, because of the
previous AD actions, the FAA estimates
that only 72 percent (928 engines) of the
engines installed on airplanes of U.S.
registry would be affected. Based on
these figures, the total cost of the
proposed AD on U.S. operators is
estimated to be $45,731,840.

Regulatory Analysis

This final rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of

power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this final rule.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendments 39-9361 (60 FR
46216, September 6, 1995), 39-11440
(64 FR 66554, November 29, 1999), and
39-11868 (65 FR 50623, August 21,
2000), and by adding a new
airworthiness directive, Amendment
39-12984, to read as follows:

2002-25-08 General Electric Company
(GE): Docket No. 2001-NE-26—AD.
Supersedes AD 95-18-14, Amendment
39-9361; AD 99-24—15, Amendment 39—
11440; and AD 2000-16-12, Amendment
39-11868.

Applicability:This airworthiness directive
(AD) is applicable to GE CF6-45, —50, —80A,
—80C2, and —80E1 turbofan engines with high
pressure compressor rotor (HPCR) stage 3—9
spools with part numbers (P/N’s) listed in the
following Table 1 installed:
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TABLE 1
Engine model HPCR stage 3-9 spool P/N
CF6—-45/50 Series ENQGINES ......c.ceeiiiiieiiiiieiiiie e 9136M89G02, 9136M89G03, 9136M89G06, 9136M89G07, 9136M89G08,
9136M89G09, 9136M89G17, 9136M89G18, 9136M89G19, 9136M89G21,
9136M89G22, 9136M89G27, 9136M89G29, 9253M85G01, 9253M85G02,
9273M14G01, 9331M29GO01.
CF6—80A Series ENQINES ......ccccveeiiiiieiiiieeeieee e 9136M89G10, 9136M89G11, 9136M89G20, 9136M89G21, 9136M89G22,
9136M89G27, 9136M89G28
CF6—80C2 Series ENQINES .....cccueveiiiiieiiiieeeieee e 1333M66G01, 1333M66G03, 1333M66G07, 1333M66G09, 1333M66G10,
1781M52P01, 1781M52P02, 1781M53G01, 1781M53G02 1781M53G03,
1781M53G04, 1781M53G05, 1781M53G06, 1781M53G07, 1781M53G08,
1781M53G09, 1781M53G10, 1854M95P01, 1854M95P02, 1854M95P03,
1854M95P04, 1854M95P05, 1854M95P06, 1854M95P07, 1854M95P08,
9380M28P05.

CF6-80EL1 Series Engines

1669M22G01, 1669M22G03, 1782M22G01, 1782M22G02, 1782M22G04.

These engines are installed on, but not
limited to, Airbus A300, A310, and A330
series, Boeing 747 and 767 series, and
McDonnell Douglas DC-10 and MD-11 series
airplanes.

Note 1: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the

requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (p) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Compliance with this AD is
required as indicated, unless already done.

To detect cracks, which can cause
separation of the HPCR stage 3-9 spool and
possible uncontained engine failure, do the

following:

CF6—45 and -50 16-Inch Billet Spools

(a) For CF6 HPCR stage 3—9 spool, part
numbers (P/N’s) 9136M89G02 and
9136M89G06; and for P/N’s 9136M89G08,
9253M85G02, 9273M14G01, 9331M29G01
with serial numbers (SN’s) listed in the
following Table 2, do the following:

TABLE 2
MPOE3486 MPOE3487 MPOE3488 MPOE3489 MPOE3490 MPOE3491 MPOE3492
MPOG3832 MPOG3833 MPOG3834 MPOG3835 MPOG3836 MPOG3837 MPOG3838
MPOG3839 MPOG3840 MPOG3841 MPOG3842 MPOG3843 MPOG3844 MPOG3845
MPOG3846 MPOG3847 MPOG3848 MPOG3850 MPOG3851 MPOG5228 MPOG5230
MPOG5231 MPOG5232 MPOG6216 MPOG6727 MPOG6728 MPOG6729 MPOG6730
MPOG6731 MPOG6732 MPOG6733 MPOG6735 MPOG6736 MPOG6738 MPOG6739
MPOG6740 MPOG6741 MPOG6742 MPOG6743 MPOG6744 MPOGG6745 MPOG6746
MPOG7713 MPOG7714 MPOG7715 MPOG7716 MPOG7717 MPOG7718 MPOG7719
MPOG7720 MPOG7721 MPOG7722 MPOG7723 MPOG7724 MPOG7725 MPOG7726
MPOG7727 MPOG7728 MPOG7729 MPOG7730 MPOG7731 MPOG7732 MPOG7733
MPOG7734 MPOG7735 MPOG7736 MPOG7737 MPOG7738 MPOG7739 MPOG7740
MPOG7741 MPOG7742 MPOG7743 MPOG7744 MPOG7819 MPOG7820 MPOG7821
MPOG7822 MPOG7823 MPOG7824 MPOG7825 MPOG7826 MPOG7827 MPOG7828
MPOG7829 MPOG7830 MPOG7831 MPOG7832 MPOG7833 MPOG7834 MPOG7835
MPOG7836 MPOG7837 MPOG7838 MPOG7839 MPOG8822 MPOG8823 MPOG8824
MPOG8825 MPOG8826 MPOG8827 MPOG8828 MPOG8829 MPOG8830 MPOG8831
MPOG8832 MPOG8833 MPOG8834 MPOG8835 MPOG8836 MPOG8837 MPOG9185
MPOG9186 MPOH0289 MPOHO0290 MPOHO0291 MPOH0292 MPOHO0293 MPOHO0294
MPOHO0295 MPOHO0296 MPOHO0297 MPOHO0298 MPOH0299 MPOHO0300 MPOHO0301
MPOHO0302 MPOHO0303 MPOHO0304 MPOHO0305 MPOH1805 MPOH2040 MPOH2041
MPOH2042 MPOH2043 MPOH2044 MPOH2045 MPOH2046 MPOH2047 MPOH2048
MPOH2049 MPOH2050 MPOH2051 MPOH2052 MPOH2053 MPOH2054 MPOH2055
MPOH2056 MPOH2057 MPOH2058 MPOH2059 MPOH2060 MPOH2061 MPOH2062
MPOH2829 MPOH2830 MPOH2831 MPOH2832 MPOH2833 MPOH2834 MPOH2835
MPOH2836 MPOH2837 MPOH2838 MPOH2839 MPOH2840 MPOH2841 MPOH2842
MPOH2843 MPOH2844 MPOH2845 MPOH2846 MPOH2847 MPOH2848 MPOH2849
MPOH2850 MPOH2851 MPOH2852 MPOH2853 MPOH2854 MPOH2855 MPOH2856
MPOH2857 MPOH2858 MPQOH4307 MPOH4308 MPOH4309 MPOH4310 MPOHA4311
MPOH4312 MPOH4313 MPOH5277 MPOH5278 MPOH5279 MPOH5280 MPOH5281
MPOH5282 MPOH5283 MPOH5520 MPOH5530 MPOH5531 MPOH5532 MPOH5533
MPOH5534 MPOH5535 MPOH5536 MPOH5537 MPOH5538 MPOH5539 MPOH5540
MPOH5541 MPOH5542 MPOH5543 MPOH5544 MPOH5545 MPOH5546 MPOH5547
MPOH5548 MPOH5549 MPOH5550 MPOH5551 MPOH5552 MPOH5553 MPOH5554
MPOH7020 MPOH7021 MPOH7022 MPOH7023 MPOH7024 MPOH7025 MPOH7026
MPOH7027 MPOH7028 MPOH7030 MPOH7960 MPOH7965 MPOH7966 MPOH7967
MPOH7968 MPOH7969 MPOH7970 MPOH7971 MPOH7972 MPOH7973 MPOH7974
MPOH7975 MPOH8638 MPOH8639 MPOH8640 MPOH8641 MPOH8642 MPOH8643
MPOH8644 MPOH8645 MPOH8646 MPOH8647 MPOH8648 MPOH8649 MPOH8650
MPOH8651 MPOH8652 MPOH8653 MPOH8654 MPOH8655 MPOH8656 MPOH8657
MPOH8658 MPOH8659 MPOH8677 MPOH8678 MPOH8679 MPOH8680 MPOH8682
MPOH8683 MPOH8684 MPOJ1796 MPOJ1797 MPOJ1798 MPOJ1799 MPOJ1800



77658 Federal Register/Vol. 67, No. 244/ Thursday, December 19, 2002/Rules and Regulations
TABLE 2—Continued

MPOJ1801 MPOJ1803 MPOJ1804 MPOJ1806 MPOJ1930 MPOJ1931 MPQOJ1932
MPOJ1933 MPQOJ1934 MPOJ1935 MPQOJ1936 MPQOJ1938 MPOJ1939 MPQOJ1940
MPOJ1941 MPQOJ1942 MPQOJ1943 MPQOJ1944 MPQOJ1945 MPQOJ1946 MPQOJ1947
MP0J1948 MPQOJ1949 MPOJ1950 MPQOJ1951 MPQOJ1953 MPQOJ1954 MPQOJ1955
MPOJ1956 MPOJ1957 MPQOJ1958 MPQOJ2420 MPOJ2421 MPQJ2422 MPQOJ2423
MPQJ2424 MPQJ2425 MPQJ2426 MPQJ2427 MPQJ2428 MPQOJ2429 MPQOJ2430
MPQOJ2431 MP0OJ2432 MPQOJ2433 MPQOJ2434 MP0OJ2435 MPQOJ2436 MPQOJ2437
MPQOJ2438 MPQJ2439 MPQOJ2440 MPQJ2441 MPQJ2442 MPQJ2443 MPQJ2444
MPQOJ2445 MPQOJ2446 MPQOJ2447 MPQOJ2448 MPQOJ2449 MPQOJ2450 MPQOJ4173
MPQJ4174 MPQJ5185 MP0OJ5186 MPQOJ6035 MPOJ6036 MPOJ6039 MPQOJ6040
MPOJ6041 MPOJ6042 MPOJ6043 MPOJ6044 MPOJ6045 MPOJ6046 MPOJ6047
MPQOJ6048 MPQOJ6049 MPOJ6050 MPQOJ6051 MPQOJ6052 MPOJ6053 MPQOJ6054
MPOJ6055 MPOJ6056 MPOJ6057 MPOJ6058 MPOJ6059 MPOJ6060 MPOJ6061
MP0OJ6062 MPQOJ6063 MPQOJ6064 MPQOJ6065 MPQOJ6066 MPOJ6067 MPOJ6068
MPOJ6500 MPOJ6501 MPOJ6502 MPOJ6503 MPOJ6505 MPOJ6506 MPOJ6507
MPOJ6508 MPQOJ6509 MPQOJ6510 MPQOJ6511 MPQJ6512 MPQOJ6513 MPQOJ6514
MPOJ6515 MPOJ6516 MPQOJ6517 MPQOJ7632 MPOJ7633 MPOJ7634 MPOJ7635
MPQOJ7636 MPQJ7637 MPQOJ7638 MPQOJ7639 MPQOJ7640 MPQOJ7641 MPQJ7642
MPQOJ7643 MPOJ8046 MPQOJ8047 MPOJ8048 MPOJ8049 MPOJ8050 MPOJ8051
MPOJ9308 MPQOJ9309 MPQOJ9310 MPQOJ9311 MPQJ9312 MPOJ9313 MPQOJ9314
MPOJ9315 MPOK1233 MPOK1234 MPOK1235 MPOK1236 MPOK1237 MPOK1238
MPOK1239 MPOK1240 MPOK1824 MPOK1825 MPOK1826 MPOK1827 MPOK1828
MPOK1829 MPOK1830 MPOK1831 MPOK1832 MPOK2694 MPOK2695 MPOK3067
MPOK3068 MPOK3069 MPOK3070 MPOK3071 MPOK4659 MPOK4660 MPOK4661
MPOK4662 MPOK4663 MPOK4664 MPOK4665 MPOK4666 MPOK4667 MPOK5082
MPOK5083 MPOK5084 MPOK5085 MPOK5086 MPOK5087 MPOK5088 MPOK5520
MPOK5521 MPOK5522 MPOK5955 MPOK5956 MPOK5957 MPOK5958 MPOK5959
MPOK5960 MPOK5961 MPOK5962 MPOK5963 MPOK5964 MPOK6247 MPOK6248
MPOK6249 MPOK6250 MPOK6251 MPOK6252 MPOK6253 MPOK6254 MPOK6255
MPOK6256 MPOK6257 MPOK6715 MPOK6716 MPOK6823 MPOK6824 MPOK6825
MPOK6826 MPOK6827 MPOK6828 MPOK6829 MPOK6830 MPOK6831 MPOK7226
MPOK7227 MPOK7228 MPOK7229 MPOK7230 MPOK7231 MPOK7232 MPOK7233
MPOK7234 MPOM2128 MPOM2129 MPOM2130 MPOM2131 MPOM2132 MPOM2133
MPOM2134 MPOM2135 MPOM2136 MPOM2137 MPOM2138 MPOM2357 MPOM2358
MPOM2359 MPOM2360 MPOM2361 MPOM2362 MPOM2363 MPOM2364 MPOM2365
MPOM2366 MPOM2461 MPOM2462 MPOM5521 MPOM5522 MPOM5523 MPOM5524
MPOMb5525 MPOM5526 MPOMb5527 MPOM5528 MPOM5529 MPOM5530 MPOM5531
MPOM5532 MPOM5533 MPOM5534 MPOM5535 MPOM5536 MPOM5537 MPOM6151
MPOM®6152 MPOMG6153 MPOM®6154 MPOM6155 MPOM6156 MPOM®6157 MPOM6158
MPOM6159 MPOM6160 MPOM6161 MPOM6162 MPOM7087 MPOM7088 MPOM7089
MPOM7091 MPOM7092 MPOM7093 MPOM7094 MPOM7095 MPOM7096 MPOM7097
MPOM7098 MPOM7099 MPOM7100 MPOM7101 MPOM7102 MPOM7103 MPOM7104
MPOM7105 MPOM7106 MPOM7107 MPOM7108 MPOM7109 MPOM8297 MPOM8298
MPOM8299 MPOMS8300 MPOM8301 MPOM8302 MPOM9246 MPOM9257 MPOM9258
MPOM9259 MPOM9260 MPOM9261 MPOM9262 MPOM9265 MPOM9721 MPOM9722
MPOM9723 MPONO0051 MPONO0052 MPONO0053 MPONO0O055 MPONO0056 MPONO0057
MPONO0058 MPONO0059 MPONO0060 MPONO0061 MPONO0062 MPONO0063 MPONO0064
MPONO0065 MPONO0066 MPONO0067 MPONO0068 MPONO0069 MPONOQ073 MPONO074
MPONOOQ75 MPONOO076 MPON1077 MPON1078 MPON1079 MPON1080 MPON1081
MPON1082 MPON1084 MPON1085 MPON1086 MPON21087 MPON1088 MPON1089
MPON1090 MPON1091 MPON1092 MPON1093 MPON1094 MPON1095 MPON1096
MPON1097 MPON1098 MPON1099 MPON1100 MPON1642 MPON4250 MPON4252
MPON4254 MPON4255 MPON4256

Initial Inspection

(1) If the spool has not already been
inspected using one of the alert service
bulletins (ASB’s) or service bulletins (SB’s)

listed in Column A of the following Table 3;
OR a combination of one procedure from
Column B and one from Column C; OR a
combination of one procedure from Column

TABLE 3

D and one from Column E, inspect hub and
bore in accordance with alert service bulletin
(ASB) CF6-50 S/B 72—A1108, Revision 5,
dated October 2, 2002, and the following

compliance times:

CF6-45 and -50 SB No.

Procedures (70-32-XX) in Standard Practices Manual GEK9250

Column A

Column B

Column C

Column D Column E

SB 72-888, Revision 3,

dated January 31, 1991.

SB 72-888, Revision 4,
dated March 28, 1991.

70-32-09, Revision 71,
dated October 1, 1995.

70-32-09, Revision 72,
dated November 15,
1996.

70-32-10, 71, Revision
dated October 1, 1995.

70-32-10, Revision 72,
dated November 15,
1996.

70-32-13, Temporary Re-
vision (TR), 70-25,
dated August 26, 1996.

70-32-13, Revision 72,
dated November 15,
1996.

70-32-14, TR 70-26,
dated August 26, 1996.

70-32-14, Revision 72,
dated November 15,
1996.
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TABLE 3—Continued

CF6-45 and -50 SB No.

Procedures (70-32—-XX) in Standard Practices Manual GEK9250

Column A

Column B

Column C

Column D Column E

SB 72-888, Revision 5,
dated November 7, 1994.

SB 72-888, Revision 6,
dated December 22,
1995.

SB 72-1000, Original
dated December 14,
1990.

SB 72-1000, Revision 1,
dated March 28, 1991.

SB 72-1000, Revision 2,
dated September 9,
1993.

SB 72-1000, Revision 3,
dated December 22,
1995.

SB 72-1108, Original,
dated November 6, 1995.

SB 72-1108, Revision 1,
dated July 29, 1996.

ASB 72—-A1108, Revision
2, dated October 28,
1999.

ASB 72—-A1108, Revision
3, dated November 12,
1999.

ASB 72—-A1108, Revision
4, dated June 6, 2001.

ASB CF6-50 S/B 72—
A1108, Revision 5,
dated October 2, 2002.

70-32-09, Revision 74,
dated May 1, 1998.

70-32-10, Revision 74,
dated May 1, 1998. dated

70-32-10, Revision 75,
dated December 15,
1998.

dated
1998.

dated

........................................... 3
........................................... 3
1998.

dated

dated

70-32-13, Revision 73,

70-32-13, Revision 75,

70-32-13, TR 70-41,

70-32-13, Revision 76,

70-32-17, TR 70-39,

70-32-17, Revision 76,

70-32-17, TR 70-47,

70-32-14, Revision 73,
dated November 1,
1997.

70-32-14, Revision 75,
dated December 15,
1998.

70-32-14, TR 70-42,
dated February 10,
1999.

70-32-14, Revision 76,
dated May 15, 1999.

70-32-18, TR 70-40,
dated December 15,
1998.

70-32-18, Revision 76,
dated May 15, 1999.

November 1, 1997.

December 15,

February 10, 1999.

May 15, 1999.

December 15,

May 15, 1999.

70-32-18, TR 7048,

October 28, 1999. dated October 28, 1999.

(i) For spools with greater than 3,500
cycles-since-new (CSN) on the effective date
of this AD, inspect before further flight.

(ii) For spools with 3,500 or fewer CSN, on
the effective date of this AD, inspect at the
first piece-part exposure (PPE) after 1,000
CSN or before 3,500 CSN, whichever occurs
earlier.

(2) For spools that have not been inspected
using ASB CF6-50 S/B 72-A1131, Revision 4,
dated October 2, 2002, or an earlier revision
of ASB CF6-50 S/B 72—A1131 or SB 72—
1131, inspect the web and hub-to-web
transition areas in accordance with the
requirements of ASB CF6-50 S/B 72—A1131,
Revision 4, dated October 2, 2002, at the first
PPE after 1,000 CSN, but before 4,000
additional cycles in-service (CIS) after the
effective date of this AD.

(3) For spools that have not been inspected
using ASB CF6-50 S/B 72—A1157, Revision
4, dated October 2, 2002, or an earlier
revision of ASB CF6-50 S/B 72—-A1157,
inspect the stage 3—5 dovetail slot bottoms in
accordance with the requirements of ASB
CF6-50 S/B 72—-A1157, Revision 4, dated
October 2, 2002, at the earliest of:

(i) The first PPE after 1000 CSN, or

(ii) The first HPC rotor exposure after 1000
CSN, or

(iii) The next required inspection to ASB
CF6-50 S/B 72—A1108, Revision 5, dated
October 2, 2002.

Repetitive Inspection

(4) For spools that have already been
inspected using one of the ASB’s or SB’s
listed in Column A of Table 3; OR a
combination of one procedure from Column
B AND one from Column C; OR a
combination of one procedure from Column
D AND one from Column E, reinspect the
hub and bore in accordance with the
requirements of ASB CF6-50 S/B 72-A1108,
Revision 5, dated October 2, 2002, and the
stage 3—5 dovetail slot bottoms in accordance
with ASB CF6-50 S/B 72-A1157, Revision 4,
dated October 2, 2002, at the earliest of:

(i) Each PPE with more than 1,000 cycles-
since-last-inspection (CSLI) and 3,500 CSN,
or

(ii) From July 29, 2001 through January 27,
2003, before the cycle limits of the following
Table 4:

TABLE 4
: . Repeat inspec-

CSN at last inspection tion by
(A) 6,000 or fewer CSN ..... 3,500 CSLI.
(B) 6,001 to 7,000 CSN ..... 9,500 CSN.
(C) 7,001 to 8,000 CSN .... | 2,500 CSLI.
(D) 8,001 to 8,500 CSN .... | 10,500 CSN.
(E) 8,501 or more CSN ..... 2,000 CSLI.

(iii) After January 27, 2003, before the cycle
limits of the following Table 5:

TABLE 5.
: . Repeat inspec-

CSN at last inspection tion by
(A) 5,000 or fewer CSN ..... 3,500 CSLI.
(B) 5,001 to 5,500 CSN ..... 8,500 CSN.
(C) 5,501 to 6,500 CSN .... | 3,000 CSLI.
(D) 6,501 to 7,000 CSN .... | 9,500 CSN.
(E) 7,001 to 8,000 CSN ..... 2,500 CSLI.
(F) 8,001 to 8,500 CSN ..... 10,500 CSN.
(G) 8,501 or more CSN ..... 2,000 CSLI.

Spool Disposition

(5) If inspection findings equal or exceed
the reject limits established by ASB CF6-50
S/B 72—A1108, Revision 5, dated October 2,
2002; or ASB CF6-50 S/B 72-A1131,
Revision 4, dated October 2, 2002; or ASB
CF6-50 S/B 72—A1157, Revision 4, dated
October 2, 2002, replace spool before further
flight.

CF6—45 and -50 13-inch Billet Spools

(b) For CF6 HPC Rotor Stage 3—-9 Spool, P/
N’s 9136M89G03, 9136M89G07,
9136M89G09, 9136M89G17, 9136M89G18,
9253M85G01, and for P/N’s 9136M89G08,
9253M85G01, 9273M14G01, and
9331M29G01 with serial numbers that are
not listed in Table 2, do the following:

Initial Inspection

(1) If the spool has greater than 7,000 CSN
on the effective date of this AD and has not
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already been inspected using one of the
ASB’s or SB’s listed in Column A of Table

3; OR a combination of one procedure from
Column B AND one from Column C; OR a
combination of one procedure from Column
D AND one from Column E, inspect hub and
bore in accordance with ASB CF6-50 S/B
72—A1108, Revision 5, dated October 2, 2002
before further flight.

(2) If the spool has 7,000 or fewer CSN on
the effective date of this AD and has not
already been inspected using one of the
ASB’s or SB’s listed in Column A of Table
3; OR a combination of one procedure from
Column B AND one from Column C; OR a
combination of one procedure from Column
D AND one from Column E, inspect hub and
bore in accordance with ASB CF6-50 S/B
72—A1108, Revision 5, dated October 2, 2002,
at the earliest of:

(i) The first PPE after 1,000 CSN, or

(ii) The first engine shop visit (ESV) after
4,000 GSN, or

(iii) From July 29, 2001, through January
27, 2003, before 7,000 CSN, and after January
27, 2003, before 4,000 CSN.

(3) For spools that have not been inspected
using ASB CF6-50 S/B 72—A1131, Revision
4, dated October 2, 2002, or an earlier
revision of ASB CF6-50 S/B 72—-A1131 or SB
72—-1131, inspect the web and hub-to-web
transition areas in accordance with the
requirements of ASB CF6-50 S/B 72—-A1131,
Revision 4, dated October 2, 2002, at the
earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) Within 4,000 additional CIS after the
effective date of this AD.

(4) For spools that have not been inspected
using ASB CF6-50 S/B 72—A1157, Revision
4, dated October 2, 2002, or an earlier
revision of ASB CF6-50 S/B 72—-A1157,
inspect the stage 3—5 dovetail slot bottoms in
accordance with the requirements of ASB
CF6-50 S/B 72—A1157, Revision 4, dated
October 2, 2002, at the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) Within 4,000 additional CIS after the
effective date of this AD.

Repetitive Inspection

(5) For spools that have already been
inspected using one of the ASB’s or SB’s
listed in Column A of Table 3; OR a
combination of one procedure from Column
B AND one from Column C; OR a
combination of one procedure from Column
D AND one from Column E, reinspect the
hub and bore in accordance with the
requirements of ASB CF6-50 S/B 72—A1108,
Revision 5, dated October 2, 2002, at the
earliest of:

(i) Each PPE with more than 1,000 CSLI
and 4,000 CSN, or

(ii) Each ESV with more than 2,000 CSLI
and 4,000 CSN, or

(iii) Before 4,000 CSLI.

Spool Disposition

(6) If inspection findings equal or exceed
the reject limits established by ASB CF6-50
S/B 72—A1108, Revision 5, dated October 2,
2002; or ASB CF6-50 S/B 72—-A1131,
Revision 4, dated October 2, 2002; or ASB
CF6-50 S/B 72—A1157, Revision 4, dated

October 2, 2002, replace spool before further
flight.

CF6-45 and -50 9 and 10-Inch Billet Spools

(c) For CF6 HPCR stage 3—9 spool, P/N’s
9136M89G19, 9136M89G21, 9136M89G22
and 9136M89G27, do the following:

Initial Inspection

(1) If the spool has greater than 7,000 CSN
on the effective date of this AD and has not
already been inspected using one of the
ASB’s or SB’s listed in Column A of Table
3; OR a combination of one procedure from
Column B AND one from Column C; OR a
combination of one procedure from Column
D AND one from Column E, inspect the hub
and bore in accordance with ASB CF6-50 S/
B 72—-A1108, Revision 5, dated October 2,
2002 before further flight.

(2) If the spool has 7,000 or fewer CSN on
the effective date of this AD, and has not
already been inspected using one of the
ASB’s or SB’s listed in Column A of Table
3; OR a combination of one procedure from
Column B AND one from Column C; OR a
combination of one procedure from Column
D AND one from Column E, inspect the hub
and bore in accordance with ASB CF6-50 S/
B 72—-A1108, Revision 5, dated October 2,
2002, at the earliest of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 3,000 CSN, or

(iii) From July 29, 2001 through January 27,
2003, before 7,000 CSN, and after January 27,
2003, before 3,500 CSN.

(3) For spools that have not been inspected
using ASB CF6-50 S/B 72—A1131, Revision
4, dated October 2, 2002, or an earlier
revision of ASB CF6-50 S/B 72—A1131 or SB
CF6-50 S/B 72-1131, inspect the web and
hub-to-web transition areas in accordance
with the requirements of ASB CF6-50 S/B
72—A1131, Revision 4, dated October 2, 2002,
at the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) Within 4,000 additional CIS after the
effective date of this AD.

(4) For spools that have not been inspected
using ASB CF6-50 S/B 72—A1157, Revision
4, dated October 2, 2002, or an earlier
revision of ASB CF6-50 S/B 72—-A1157,
inspect the stage 3—5 dovetail slot bottom in
accordance with the requirements of ASB
CF6-50 S/B 72—A1157, Revision 4, dated
October 2, 2002, at the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) Within 4,000 additional CIS after the
effective date of this AD.

Repetitive Inspection

(5) For spools that have already been
inspected using one of the ASB’s or SB’s
listed in Column A of Table 3; OR a
combination of one procedure from Column
B AND one from Column C; OR a
combination of one procedure from Column
D AND one from Column E, reinspect the
hub and bore in accordance with the
requirements of ASB CF6-50 S/B 72—-A1108,
Revision 5, dated October 2, 2002, at the
earliest of:

(i) Each PPE with more than 1,000 CSLI
and 3,500 CSN, or

(ii) From July 29, 2001, through January 27,
2003, before the cycle limits of the following
Table 6, or:

TABLE 6
CSN at last inspection Reinspect by
(A) 3,500 or fewer CSN ..... 7,000 CSN.
(B) 3,501 to 6,000 CSN ..... 3,500 CSLI.
(C) 6,001 to 7,000 CSN .... | 9,500 CSN.
(D) 7,001 to 8,000 CSN .... | 2,500 CSLI.
(E) 8,001 to 8,500 CSN ..... 10,500 CSN.
(F) 8,501 or more CSN ..... 2,000 CSLI.

(iii) After January 27, 2003, before the cycle
limits of Table 5.

Spool Disposition

(6) If inspection findings equal or exceed
the reject limits established by ASB CF6-50
S/B 72—A1108, Revision 5, dated October 2,
2002; or ASB CF6-50 S/B 72-A1131,
Revision 4, dated October 2, 2002; or ASB
CF6-50 S/B 72—A1157, Revision 4, dated

October 2, 2002; replace spool before further
flight.

Spool Reinstallation Limit

(7) After the effective date of this AD, do
not install any engine that has an HPCR stage
3-9 SpOOl, P/N’s 9136M89G19, 9136M89G21,
9136M89G22, and 9136M89G27, installed
where the spool has 10,500 or more CSN.

CF6—45 and -50 8-Inch Billet 2-Piece spools

(d) For CF6 HPCR stage 3—9 spool, P/N
9136M89G29, do the following:

(1) If the spool has not already been
inspected using one of the ASB’s or SB’s
listed in Column A of Table 3; OR a
combination of one procedure from Column
B AND one from Column C; OR a
combination of one procedure from Column
D AND one from Column E, inspect hub and
bore in accordance with the piece-part level
inspection of ASB CF6-50 S/B 72—A1108,
Revision 5, dated October 2, 2002, at the
earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 6,000 CSN.

(2) For spools that have not been inspected
using ASB CF6-50 S/B 72—A1131, Revision
4, dated October 2, 2002, or an earlier
revision of ASB CF6-50 S/B 72—A1131 or SB
72-1131, inspect the web and hub-to-web
transition areas in accordance with the
requirements of ASB CF6-50 S/B 72—-A1131,
Revision 4, dated October 2, 2002, at the
earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 6,000 CSN.

(3) For spools that have not been inspected
using ASB CF6-50 S/B 72—A1157, Revision
4, dated October 2, 2002, or an earlier
revision of ASB 72—-A1157, inspect the stage
3-5 dovetail slot bottom in accordance with
the requirements of ASB CF6-50 S/B 72—
A1157, Revision 4, dated October 2, 2002, at
the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 6,000 CSN.

Spool Disposition

(4) If inspection findings equal or exceed
the reject limits established by ASB CF6-50
S/B 72—A1108, Revision 5, dated October 2,
2002; or ASB CF6-50 S/B 72—-A1131,
Revision 4, dated October 2, 2002; or ASB
CF6-50 S/B 72—A1157, Revision 4, dated
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October 2, 2002; replace spool before further
flight.
CF6-80A 16-Inch Billet Spools

(e) For CF6 HPCR stage 3—9 spool, P/N’s
9136M89G10 with SN’s MPOMO0054,
MPOM?7090, MPOM8303, MPOM8304,

MPONO0071, MPONO0072, MPON1643,
MPON4251, or MPON4253, do the following:

Initial Inspection

(1) If the spool has not already been
inspected using one of the ASB’s or SB’s
listed in Column A of the following Table 7;

Column B AND one from Column C; OR a
combination of one procedure from Column
D AND one from Column E, inspect hub and
bore in accordance with ASB CF6—-80A S/B
72—-A0678, Revision 5, dated October 2, 2002,
and the following compliance times:

MPOM9263, MPOM9264, MPON0054,

TABLE 7

OR a combination of one procedure from

CF6-80A SB No.

Procedures (70-32-XX) in standard practices manual GEK9250

Column A

Column B

Column C

Column D

Column E

SB 72-500, Revision 3,
dated March 19, 1991.

SB 72-500, Revision 4,
dated July 1, 1991.

SB 72-500, Revision 5,
dated November 7, 1994.

SB 72-500, Revision 6,
dated December 22,
1995.

SB 72-583, Original, dated
December 20, 1990.

SB 72-583, Revision 1,
dated March 18, 1991.

SB 72-583, Revision 2,
dated July 15, 1991.

SB 72-583, Revision 3,
dated July 24, 1991.
SB 72-583, Revision 4,

70-32-09, Revision 71,
dated October 1, 1995.

70-32-09, Revision 72,
dated November 15,
1996.

70-32-09, Revision 74,
dated May 1, 1998.

70-32-10, Revision 71,
dated October 1, 1995.

70-32-10, Revision 72,
dated November 15,
1996.

70-32-10, Revision 74,
dated May 1, 1998.

70-32-10, Revision 75,

dated December 15,
1998.

70-32-13, Temporary Re-
vision (TR), 70-25,
dated August 26, 1996.

70-32-13, Revision 72,
dated November 15,
1996.

70-32-13, Revision 73,

dated November 1, 1997.

70-32-13, Revision 75,
dated December 15,
1998.

70-32-13, TR 70-41,

dated February 10, 1999.

70-32-13, Revision 76,
dated May 15, 1999.

70-32-17, TR 70-39,
dated December 15,
1998.

70-32-17, Revision 76,
dated May 15, 1999.

70-32-17, TR 70-47,
dated October 28, 1999.

70-32-14, TR 70-26,
dated August 26, 1996.

70-32-14, Revision 72,
dated November 15,
1996.

70-32-14, Revision 73,
dated November 1,
1997.

70-32-14, Revision 75,
dated December 15,
1998.

70-32-14, TR 70-42,
dated February 10,
1999.

70-32-14, Revision 76,
dated May 15, 1999.

70-32-18, TR 70-40,
dated December 15,
1998.

70-32-18, Revision 76,
dated May 15, 1999.

70-32-18, TR 70-48,
dated October 28, 1999.

dated September 15,
1993.

SB 72-583, Revision 5,
dated December 22,
1995.

SB 72-678, Original, dated
November 6, 1995.

SB 72-678, Revision 1,
dated July 29, 1996.

ASB 72-A678, Revision 2,
dated October 28, 1999.

ASB 72—-A678, Revision 3,
dated November 12,
1999.

ASB 72-A0678, Revision
4, dated June 6, 2001.

ASB CF6-80A
S/B 72—-A0678, Revision
5, dated October 2, 2002.

(i) For spools with greater than 3,500 CSN
on the effective date of this AD, inspect
before further flight.

(ii) For spools with 3,500 or fewer CSN on
the effective date of this AD, inspect at the
first PPE after 1,000 CSN or before 3,500
CSN, whichever occurs earlier.

(2) For spools that have not been inspected
using ASB CF6-80A S/B 72—A0691, Revision
5, dated October 2, 2002, or an earlier
revision of ASB CF6—80A S/B 72—A0691 or
SB 72-0691, inspect the web and hub-to-web
transition areas in accordance with the
requirements of ASB CF6—80A S/B 72—
A0691, Revision 5, dated October 2, 2002, at
the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) Within 4,000 additional CIS
accumulated after the effective date of this
AD.

(3) For spools that have not been inspected
using ASB CF6—-80A S/B 72—A0719, Revision
5, dated October 2, 2002, or an earlier
revision of ASB CF6—-80A S/B 72—A0719,
inspect the stage 3—5 dovetail slot bottom in
accordance with the requirements of ASB
CF6-80A S/B 72—A0719, Revision 5, dated
October 2, 2002, at the earliest of:

(i) The first PPE after 1,000 CSN, or

(ii) The first HPCR exposure after 1,000
CSN, or

(iii) The next required inspection to ASB

CF6-80A S/B 72—A0678, Revision 5, dated
October 2, 2002.

Repetitive Inspections

(4) For spools that have already been
inspected using one of the ASB’s or SB’s
listed in Column A of Table 7; OR a
combination of one procedure from Column
B AND one from Column C; OR a
combination of one procedure from Column
D and one from Column E, reinspect the hub
and bore in accordance with the
requirements of ASB CF6—80A S/B 72—
A0678, Revision 5, dated October 2, 2002;
and the dovetail slot bottoms in accordance
with the requirements of ASB CF6—-80A S/B
72—A0719, Revision 5, dated October 2, 2002,
at the earliest of:

(i) Each PPE with more than 1,000 CSLI
and 3,500 CSN, or



77662 Federal Register/Vol. 67,

No. 244 /Thursday, December 19, 2002/Rules and Regulations

(ii) From July 29, 2001 through January 27,
2003 before the cycle limits of Table 4, or

(iii) After January 27, 2003, before the cycle
limits of Table 5.
Spool Disposition

(5) If inspection findings equal or exceed
the reject limits established by ASB CF6—-80A
S/B 72—A0678, Revision 5, dated October 2,
2002; or ASB CF6-80A S/B 72—-A0691,
Revision 5, dated October 2, 2002; or ASB
CF6-80A S/B 72—A0719, Revision 5, dated

October 2, 2002; replace spool before further
flight.

Spool Reinstallation Limit

(6) After the effective date of this AD, do
not install any engine that has an HPCR stage
3-9 spool P/N 9136M89G10 with serial
numbers (SN’s) MPOMO0054, MPOM?7090,
MPOM8303, MPOM8304, MPOM9263,
MPOM9264, MPONO0054, MPONO0O071,
MPONO0072, MPON1643, MPON4251, or
MPON4253, installed where the spool has
10,500 or more CSN.

CF6-80A 13-Inch Billet Spools

(f) For all other CF6 HPCR stage 3—9
spools,

P/N 9136M89G10, with SN’s that are not
listed in paragraph (e) of this AD, and P/N
9136M89G11, do the following:

Initial Inspection

(1) If the spool has greater than 7,000 CSN
on the effective date of this AD and has not
already been inspected using one of the
ASB’s or SB’s listed in Column A of Table
7; OR a combination of one procedure from
Column B and one from Column C; OR a
combination of one procedure from Column
D and one from Column E, inspect hub and
bore in accordance with ASB CF6—-80A 72—
A0678, Revision 5, dated October 2, 2002
before further flight.

(2) If the spool has 7,000 or fewer CSN on
the effective date of this AD and has not
already been inspected using one of the
ASB’s or SB’s listed in Column A of Table
7; OR a combination of one procedure from
Column B and one from Column C; OR a
combination of one procedure from Column
D and one from Column E, inspect hub and
bore in accordance with ASB CF6—-80A S/B
72—A0678, Revision 5, dated October 2, 2002,
at the earliest of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 5,000 CSN or

(iii) From July 29, 2001, through January
27, 2003 before 7,000 CSN, and after January
27, 2003, before 5,000 CSN.

(3) For spools that have not been inspected
using ASB CF6-80A S/B 72—A0691, Revision
5, dated October 2, 2002, or an earlier
revision of ASB CF6—-80A S/B 72—A0691 or
SB 72-0691, inspect the web and hub-to-web
transition areas in accordance with the
requirements of ASB CF6—-80A S/B 72—
A0691, Revision 5, dated October 2, 2002, at
the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) Within 4,000 additional CIS after the
effective date of this AD.

(4) For spools that have not been inspected
using ASB CF6-80A S/B 72—A0719, Revision
5, dated October 2, 2002, or an earlier
revision of ASB CF6—80A S/B 72—-A0719,

inspect the dovetail slot bottom in
accordance with the requirements of ASB
CF6-80A S/B 72—A0719, Revision 5, dated
October 2, 2002, at the earlier of:

(i) The first PPE after 1,000 CSN, or

(i1) Within 4,000 additional CIS after the
effective date of this AD.

Repetitive Inspection

(5) For spools installed in CF6—80A1 and
CF6-80A3 engines that were inspected using
one of the ASB’s or SB’s listed in Column A
of Table 7; OR a combination of one
procedure from Column B and one from
Column C; OR a combination of one
procedure from Column D and one from
Column E, reinspect hub and bore in
accordance with alert ASB CF6—-80A S/B 72—
A0678, Revision 5, dated October 2, 2002, at
the earliest of:

(i) Each PPE with more than 1,000 CSLI
and 5,000 CSN, or

(ii) Each ESV with more than 2,000 CSLI
and 5,000 CSN, or

(iii) Within 4,000 CSLI and more than
5,000 CSN.

(6) Spools installed in CF6—-80A and CF6—
80A2 engines previously inspected using one
of the ASB’s or SB’s listed in Column A of
Table 7; OR a combination of one procedure
from Column B AND one from Column C; OR
a combination of one procedure from Column
D AND one from Column E, reinspect hub
and bore in accordance with ASB CF6-80A
S/B 72—A0678, Revision 5, dated October 2,
2002, at the earliest of:

(i) Each PPE with more than 1,000 CSLI
and 5,000 CSN, or

(ii) Each ESV with more than 1,500 CSLI
and 5,000 CSN, or

(iii) Within 4,000 CSLI and more than
5,000 CSN.

Spool Disposition

(7) If inspection findings equal or exceed
the reject limits established by ASB CF6—80A
S/B 72—A0678, Revision 5, dated October 2,
2002; or ASB CF6—80A S/B 72—A0691,
Revision 5, dated October 2, 2002; or ASB
CF6—80A S/B 72—A0719, Revision 5, dated
October 2, 2002; replace spool before further
flight.

CF6-80A 9 and 10-Inch Billet Spools

(g) For CF6 HPCR stage 3—9 spools, P/N’s
9136M89G20, 9136M89G21, 9136M89G22
and 9136M89G27, do the following:

Initial Inspection

(1) If the spool has greater than 7,000 CSN
on the effective date of this AD and has not
already been inspected using one of the
ASB’s or SB’s listed in Column A of Table
7; OR a combination of one procedure from
Column B AND one from Column C; OR a
combination of one procedure from Column
D AND one from Column E, inspect hub and
bore in accordance with ASB CF6—-80A S/B
72—A0678, Revision 5, dated October 2, 2002
before further flight.

(2) If the spool has 7,000 or fewer CSN on
the effective date of this AD and has not
already been inspected using one of the
ASB’s or SB’s listed in Column A of Table
7; OR a combination of one procedure from
Column B AND one from Column C; OR a
combination of one procedure from Column

D AND one from Column E, inspect hub and
bore in accordance with ASB CF6-80A S/B
72—A0678, Revision 5, dated October 2, 2002,
at the earliest of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 3,000 CSN or

(iii) From July 29, 2001, through January
27, 2003, before 7,000 CSN, and after January
27, 2003, before 5,000 CSN.

(3) For spools that have not been inspected
using ASB CF6-80A S/B 72—A0691, Revision
5, dated October 2, 2002, or an earlier
revision of ASB CF6—-80A S/B 72—A0691, or
SB 72—0691, inspect the web and hub—to—
web transition areas in accordance with the
requirements of ASB CF6—80A S/B 72—
A0691, Revision 5, dated October 2, 2002, at
the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) Within 4,000 additional CIS after the
effective date of this AD.

(4) For spools that have not been inspected
using ASB CF6-80A S/B 72—A0719, Revision
5, dated October 2, 2002, or an earlier
revision of ASB CF6—80A S/B 72—-A0719
inspect the dovetail slot bottom in
accordance with the requirements of ASB
CF6-80A S/B 72—A0719, Revision 5, dated
October 2, 2002, at the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) Within 4,000 additional CIS after the
effective date of this AD.

Repetitive Inspection

(5) For spools that have already been
inspected using one of the ASB’s or SB’s
listed in Column A of Table 7; OR a
combination of one procedure from Column
B AND one from Column C; OR a
combination of one procedure from Column
D AND one from Column E, reinspect hub
and bore in accordance with ASB CF6—80A
S/B 72—A0678, Revision 5, dated October 2,
2002, at the earliest of:

(i) Each PPE with more than 1,000 CSLI
and 5,000 CSN, or

(ii) From July 29, 2001 through January 27,
2003, before the cycle limits of Table 6.

(iii) After January 27, 2003, before the cycle
limits of the following Table 8:

TABLE 8
CSN at last inspection Repgg%lg;pec—
(A) 1,500 or fewer CSN ..... 5,000 CSN
(B) 1,501 to 5,000 CSN ..... 3,500 CSLI
(C) 5,001 to 5,500 CSN .... | 8,500 CSN
(D) 5,501 to 6,501 CSN .... | 3,000 CSLI
(E) 6,501 to 7,000 CSN ..... 9,500 CSN
(F) 7,001 to 8,000 CSN ..... 2,500 CSLI
(G) 8,001 to 8,500 CSN .... | 10,500 CSN
(H) 8,501 or more CSN ..... 2,000 CSLI

Spool Disposition

(6) If inspection findings equal or exceed
the reject limits established by ASB CF6—-80A
S/B 72—A0678, Revision 5, dated October 2,
2002; or ASB CF6—80A S/B 72—A0691,
Revision 5, dated October 2, 2002; or ASB
CF6—-80A S/B 72—A0719, Revision 5, dated
October 2, 2002; replace spool before further
flight.
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Spool Reinstallation Limit

(7) After the effective date of this AD, do
not install any engine that has an HPCR stage
3-9 spool, P/N’s 9136M89G20, 9136M89G21,
9136M89G22, and 9136M89G27, installed
where the spool has 10,500 or more CSN.

CF6-80A 8-Inch Billet 2-Piece Spools

(h) For CF6 HPCR stage 3—-9 spool, P/N
9136M89G28, do the following:

(1) If the spool has not already been
inspected using one of the ASB’s or SB’s
listed in Column A of Table 7; OR a
combination of one procedure from Column
B and one from Column C; OR a combination
of one procedure from Column D and one
from Column E, inspect hub and bore in
accordance with the piece-part level
inspection of ASB CF6—80A S/B 72—A0678,
Revision 5, dated October 2, 2002, at the
earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 6,000 CSN.

(2) For spools that have not been inspected
using ASB CF6—-80A S/B 72—A0691, Revision
5, dated October 2, 2002, or an earlier
revision of ASB CF6—80A S/B 72—A0691, or
SB 72-0691, inspect the web and hub-to-web
transition areas in accordance with the
requirements of ASB CF6—80A S/B 72—
A0691, Revision 5, dated October 2, 2002, at
the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 6,000 CSN.

(3) For spools that have not been inspected
using ASB CF6—80A S/B 72—A0719, Revision
5, dated October 2, 2002, or an earlier
revision of ASB CF6-80A S/B 72—A0719
inspect the stage 3—5 dovetail slot bottom in
accordance with the requirements of ASB
CF6—80A S/B 72—A0719, Revision 5, dated
October 2, 2002, at the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 6,000 CSN.

Spool Disposition

(4) If inspection findings equal or exceed
the reject limits established by ASB CF6—-80A

TABLE 9

S/B 72—A0678, Revision 5, dated October 2,
2002; or ASB CF6—80A S/B 72—A0691,
Revision 5, dated October 2, 2002; or ASB
CF6-80A S/B 72—A0719, Revision 5, dated
October 2, 2002; replace spool before further
flight.

CF6-80C2 13-Inch Billet Spools

(i) For CF6 HPCR stage 3—9 spool, P/N’s
1781M52P01, 1854M95P02,1781M52P02,
1854M95P05 and 9380M28P05, do the
following:

Initial Inspection

(1) If the spool has not already been
inspected using one of the ASB’s or SB’s
listed in Column A of the following Table 9;
OR a combination of one procedure from
Column B and one from Column C; OR a
combination of one procedure from Column
D and one from Column E, inspect hub and
bore in accordance with ASB CF6-80C2 S/B
72-A0812, Revision 4, dated October 2, 2002,
and the following compliance times:

CF6-80C2 SB No.

Procedures (70-32-XX) in standard practices manual GEK9250

Column A

Column B

Column C

Column D

Column E

SB 72-418, Revision 2,
May 14, 1991.

SB 72-418, Revision 3,
November 7, 1994.

SB 72-418, Revision 4,
December 22, 1995.

SB 72-758, Original, dated
November 7, 1994.

SB 72-758, Revision 1,
dated December 22,
1995.

SB 72-812, Original, dated
November 6, 1995.

SB 72-812, Revision 1,
dated january 30, 1998.

ASB 72—-A0812, Revision
2, dated October 28,
1999.

ASB 72-A0812, Revision
3, dated June 6, 2001.

ASB CF6-80C2 S/B 72—
A0812, Revision 4,
dated October 2, 2002..

70-32-09, Revision 71,
dated October 1, 1995.

70-32-09, Revision 72,
dated November 15,
1996.

70-32-09, Revision 74,
dated May 1, 1998.

70-32-10, Revision 71,
dated October 1, 1995.

70-32-10, Revision 72,
dated November 15,
1996.

70-32-10, Revision 74,
dated May 1, 1998.

70-32-10, Revision 75,

dated December 15,
1998.

70-32-13, Temporary Re-
vision (TR), 70-25,
dated August 26, 1996.

70-32-13, Revision 72,
dated November 15,
1996.

70-32-13, Revision 73,

dated November 1, 1997.

70-32-13, Revision 75,
dated December 15,
1998.

70-32-13, TR 70-41,

dated February 10, 1999.

70-32-13, Revision 76,
dated May 15, 1999.

70-32-17, TR70-39,
dated December 15,
1998.

70-32-17, Revision 76,
dated May 15, 1999.

70-32-17, TR 70-47,
dated October 28, 1999.

70-32-14, TR 70-26,
dated August 26, 1996.

70-32-14, Revision 72,
dated November 15,
1996.

70-32-14, Revision 73,
dated November 1,
1997.

70-32-14, Revision 75,
dated December 15,
1998.

70-32-14, TR 70-42,
dated February 10,
1999.

70-32-14, Revision 76,
dated May 15, 1999.

70-322-18, TR 70-40,
dated December 15,
1998.

70-32-18, Revision 76,
dated May 15, 1999.

70-32-18, TR 70-48, Oc-
tober 28, 1999.

(i) For spools with greater than 3,500 CSN
on the effective date of this AD, inspect

A0848, Revision 8, dated October 2, 2002, at
the earliest of:

with the requirements of ASB CF6-80C2 S/

B 72—A0934, Revision 4, dated October 2,

before further flight.

(ii) For spools with 3,500 or fewer CSN on
the effective date of this AD, inspect at the
first PPE after 1,000 CSN or before 3,500
CSN, whichever occurs earlier.

(2) For spools that have not been inspected
using ASB CF6-80C2 S/B 72—-A0848,
Revision 8, dated October 2, 2002, or an
earlier revision of ASB 72—A0848 or SB 72—
0848, inspect the web and hub-to-web
transition areas in accordance with the
requirements of ASB CF6—80C2 S/B 72—

(i) The first PPE after 1000 CSN, or

(ii) The next required inspection to ASB
CF6-80C2 S/B 72—A0812, Revision 4, dated
October 2, 2002, or

(iii) From July 29, 2001 through January 27,
2003, before 7,000 CSN, and after January 27,
2003, before 3,500 CSN.

(3) For spools that have not been inspected
using ASB CF6-80C2 S/B 72—-A0934,
Revision 4, dated October 2, 2002, or an
earlier revision of ASB 72—A0934, inspect the
stage 3—5 dovetail slot bottom in accordance

2002, at the earliest of:

(i) The first PPE after 1,000 CSN, or

(ii) The first HPCR exposure after 1,000
CSN, or

(iii) The next required inspection to ASB

CF6-80C2 S/B 72—A0812, Revision 4,
dated October 2, 2002.

Repetitive Inspection

(4) For spools that have already been
inspected using one of the ASB’s or SB’s
listed in Column A of Table 9; OR a
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combination of one procedure from Column
B AND one from Column C; OR a
combination of one procedure from Column
D AND one from Column E, reinspect the
hub and bore in accordance with ASB 72—
A812, Revision 4, dated October 2, 2002; the
web and hub-to-web transition areas in
accordance with ASB CF6-80C2 S/B 72—
A0848, Revision 8, dated October 2, 2002;
and the stage 3—5 dovetail slot bottoms in
accordance with ASB CF6—80C2 S/B 72—
A0934, Revision 4, dated October 2, 2002, at
the earliest of:

(i) Each PPE with more than 1,000 CSLI
and 3,500 CSN, or

(ii) From July 29, 2001, through January 27,
2003, before the cycle limits of Table 4.

(iii) After January 27, 2003, before the cycle
limits of Table 5.
Spool Disposition

(5) If inspection findings equal or exceed
the reject limits established by ASB CF6—
80C2 S/B 72—A0812, Revision 4, dated
October 2, 2002, or ASB CF6-80C2 S/B 72—
A0848, Revision 8, dated October 2, 2002, or
ASB CF6-80C2 S/B 72—A0934, Revision 4,
dated October 2, 2002; replace spool before
further flight.

Spool Reinstallation Limit

(6) After the effective date of this AD, do
not install any engine that has an HPCR stage
3-9 spool, P/N’s 1781M52P01, 1781M52P02,
1854M95P02, 1854M95P05, and
9380M28P05, installed where the spool has
10,500 or more CSN.

CF6-80C2 9 and 10-Inch Billet Spools

(j) For CF6 HPCR stage 3—9 spool, P/Ns
1333M66G01, 1333M66G03, 1333M66G07,
1333M66G09, 1781M53G01,1781M53G02,
1781M53G03, 1781M53G04, 1781M53G06,
1781M53G07, 1781M53G08, 1781M53G09,
1854M95P01, 1854M95P03, 1854M95P04,
1854M95P06, and 1854M95P07, do the
following:

Initial Inspection

(1) If the spool has greater than 7,000 CSN
on the effective date of this AD and has not
already been inspected using one of the
ASB’s or SB’s listed in Column A of Table
9; OR a combination of one procedure from
Column B AND one from Column C; OR a
combination of one procedure from Column
D AND one from Column E, or if the spool
has not been inspected using ASB CF6—-80C2
S/B 72—A0848, Revision 8, dated October 2,
2002, or an earlier revision of ASB 72—A0848
or SB 72-0848, inspect the hub and bore in
accordance with ASB CF6—80C2 S/B 72—
A0812, Revision 4, dated October 2, 2002;
and the web and hub-to-web transition areas
in accordance with ASB CF6-80C2 S/B 72—
A0848, Revision 8, dated October 2, 2002,
before further flight.

(2) If the spool has 7,000 or fewer CSN on
the effective date of this AD, and has not
already been inspected using one of the
ASB’s or SB’s listed in Column A of Table
9; OR a combination of one procedure from
Column B and one from Column C; OR a
combination of one procedure from Column
D and one from Column E, inspect the hub
and bore in accordance with ASB CF6—80C2

S/B 72—A0812, Revision 4, dated October 2,
2002, at the earliest of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 3,000 CSN, or

(iii) From July 29, 2001, through January
27, 2003, before 7,000 CSN, and after January
27, 2003, before 3,500 CSN.

(3) If the spool has 7,000 or fewer CSN on
the effective date of this AD, and has not
already been inspected using ASB CF6-80C2
S/B 72—-A0848, Revision 8, dated October 2,
2002, or an earlier revision of ASB 72—A0848
or SB CF6—-80C2 72—0848, inspect the web
and the web and hub-to-web transition areas
in accordance with CF6—-80C2 S/B 72—A0848,
Revision 8, dated October 2, 2002, at the
earliest of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 3,000 CSN, or

(iii) From July 29, 2001, through July 28,
2003, before 7,000 CSN and after July 28,
2003, before 3,500 CSN.

(4) For spools that have not been inspected
using ASB CF6-80C2 S/B 72—-A0934,
Revision 4, dated October 2, 2002, or an
earlier revision of ASB 72—A0934, inspect the
stage 3—5 dovetail slot bottom in accordance
with the requirements of ASB CF6-80C2 S/
B 72—-A0934, Revision 4, dated October 2,
2002, at the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) Within 4,000 additional CIS after the
effective date of this AD.

Repetitive Inspection

(5) For spools that have already been
inspected using one of the ASB’s or SB’s
listed in Column A of Table 9; OR a
combination of one procedure from Column
B and one from Column C; OR a combination
of one procedure from Column D and one
from Column E, reinspect the hub and bore
in accordance with the requirements of ASB
CF6-80C2 S/B 72—A0812, Revision 4, dated
October 2, 2002, and the web and hub-to-web
transition areas in accordance with ASB
CF6-80C2 S/B 72—A0848, Revision 8, dated
October 2, 2002, at the earlier of:

(i) Each PPE with more than 1,000 CSLI
and 3,500 CSN, or

(ii) From July 29, 2001, through January 27,
2003, before the cycle limits of Table 6, and
after January 27, 2003, before the cycle limits
of Table 5.

Spool Disposition

(6) If inspection findings equal or exceed
the reject limits established by ASB CF6—
80C2 S/B 72—A0812, Revision 4, dated
Revision 4, dated October 2, 2002, or ASB
CF6—-80C2 S/B 72—-A0848, Revision 8, dated
October 2, 2002, or ASB CF6—80C2 S/B
72\ A0934, Revision 4, dated October 2, 2002;
replace spool before further flight.

Spool Reinstallation Limit

(7) After the effective date of this AD, do
not install any engine that has an HPCR stage
3-9 spool, P/N’s 1333M66G01, 1333M66G03,
1333M66G07, 1333M66G09, 1781M53G01,
1781M53G02, 1781M53G03, 1781M53G04,
1781M53G06, 1781M53G07, 1781M53G08,
1781M53G09, 1854M95P01, 1854M95P03,
1854M95P04, 1854M95P06 and
1854M95P07, installed where the spool has
10,500 or more CSN.

CF6-80C2 8-Inch Billet 2-Piece Spools

(k) For CF6 HPCR stage 3—9 spool, P/N’s
1333M66G10, 1781M53G05, 1781M53G010,
and 1854M95P08, do the following:

(1) If the spool has not already been
inspected using one of the ASB’s or SB’s
listed in Column A of Table 9; OR a
combination of one procedure from Column
B and one from Column C; OR a combination
of one procedure from Column D and one
from Column E, inspect hub and bore in
accordance with the piece-part level
inspection of ASB 72—-A0812, Revision 4,
dated October 2, 2002, at the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 6,000 CSN.

(2) For spools that have not been inspected
using ASB 72—A0848, Revision 8, dated
October 2, 2002, or an earlier revision of ASB
72—A0848, or SB 72-0848, inspect the web
and hub-to-web transition areas in
accordance with the requirements of ASB
CF6-80C2 S/B 72—A0848, Revision 8, dated
October 2, 2002, at the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 6,000 CSN.

(3) For spools that have not been inspected
using ASB CF6-80C2 S/B 72—-A0934,
Revision 3, dated October 2, 2002, or an
earlier revision of ASB 72—A0934, inspect the
stage 3—5 dovetail slot bottom in accordance
with the requirements of ASB CF6-80C2 S/
B 72—-A0934, Revision 4, dated October 2,
2002, at the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 6,000 CSN.

Spool Disposition

(4) If inspection findings equal or exceed
the reject limits established by ASB CF6—
80C2 S/B 72—A0812, Revision 4, dated
October 2, 2002, or ASB CF6-80C2 S/B 72—
A0848, Revision 8, dated October 2, 2002, or
ASB CF6-80C2 S/B 72—A0934, Revision 4,
dated October 2, 2002; replace spool before
further flight.

CF6-80E1 9&10-Inch Billet Spools

(1) For CF6 HPCR stage 3—9 spool, P/N’s
1669M22G01, 1669M22G03, 1782M22G01
and 1782M22G02, do the following:

Initial Inspection

(1) If the spool has greater than 7,000 CSN
and has not already been inspected using one
of the ASB’s listed in Column A of the
following Table 10; OR a combination of one
procedure from Column B and one from
Column C; OR a combination of one
procedure from Column D and one from
Column E, OR if the spool has not been
inspected using ASB CF6—-80E1 S/B 72—
A0126, Revision 5, dated October 2, 2002, or
an earlier revision of ASB 72—-A0126, or SB
72-0126, inspect the hub and bore in
accordance with ASB CF6—80E1 S/B 72—
A0135, Revision 3, dated October 2, 2002;
and the web and hub-to-web transition areas
in accordance with ASB CF6-80E1 S/B 72—
A0126, Revision 5, dated October 2, 2002,
before further flight.
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TABLE 10

CF6-80E1 SB No.
Column A

Procedures (70-32—-XX) in standard practices manual GEK9250

Column B

Column C

Column D

Column E

ASB 72—-A0135, dated Au-
gust 13, 1998.

ASB 72—-A0135, Revision
1, dated October 28,
1999.

ASB 72—-A0135, Revision
2, dated June 6, 2001.

ASB CF6-80E1 S/B 72—
A0135, Revision 3,
dated October 2, 2002.

70-32-09, Revision 71,
dated October 1, 1995.

70-32-09, Revision 71,
dated November 15,
1996.

70-32-09, Revision 74,
dated May 1, 1998.

70-32-10, Revision 71,
dated October 1, 1995.

70-32-10, Revision 71,
dated November 15,
1996.

70-32-10, Revision 74,
dated May 1, 1998.

70-32-10, Revision 75,
dated December 15,
1998.

70-32-13, Temporary Re-
vision (TR), 70-25,
dated August 26, 1996.

70-32-13, Revision 72,
dated November 15,
1996.

70-32-13, Revision 73,
dated November 1, 1997.

70-32-13, Revision 75,
dated December 15,
1998.

70-32-13, TR 70-41,
dated February 10, 1999.

70-31-13, Revision 76,
dated May 15, 1999.

70-31-17, TR 70-39,
dated December 15,
1998.

70-31-17, Revision 76,
dated May 15, 1999.

70-31-17 TR 70-47,
dated October 28, 1999.

70-32-14, TR 70-26,
dated August 26, 1996.

70-32-14, Revision 71,
dated November 15,
1996.

70-32-14, Revision 73,
dated November 1,
1997.

70-32-14, Revision 75,
dated December 15,
1998.

70-41, TR 70-42, dated
February 10, 1999.
70-31-14, Revision 76,
dated May 15, 1999.

70-31-18, TR 70-40,
dated December 15,
1998.

70-31-18, Revision 76,
dated May 15, 1999.

70-31-18 TR 70-48,
dated October 28, 1999.

(2) If the spool has 7,000 or fewer CSN and
has not already been inspected using one of
the ASB’s listed in Column A of Table 10; OR
a combination of one procedure from Column
B and one from Column C; OR a combination
of one procedure from Golumn D and one
from Column E, OR if the spool has not been
inspected using ASB CF6—-80E1 S/B 72—
A0126, Revision 5, dated October 2, 2002, or
an earlier revision of ASB 72—-A0126, or SB
72—0126, inspect the hub and bore in
accordance with ASB CF6-80E1 S/B 72—
A0135, Revision 3, dated October 2, 2002;
and the web and hub-to-web transition areas
in accordance with ASB CF6-80E1 S/B 72—
A0126, Revision 5, dated October 2, 2002, at
the earliest of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 3,000 CSN, or

(iii) From July 29, 2001, through January
27, 2003, before 7,000 CSN, and after January
27, 2003, before 3,500 CSN.

(3) Spools not previously inspected using
ASB CF6-80E1 S/B 72—A0137, Revision 4,
dated October 2, 2002, or an earlier revision
of ASB 72-0137, or SB 72—0137, inspect
stage 3—5 dovetail slot bottoms in accordance
with the requirements of ASB CF6—80E1 S/
B 72—-A0137, Revision 4, dated October 2,
2002, at the earliest of:

(i) The first PPE after 1,000 CSN, or

(ii) The first HPCR exposure after 1,000
CSN, or

(iii) The next required inspection to ASB

CF6-80E1 S/B 72—A0135, Revision 3,
dated October 2, 2002.

Repetitive Inspection

(4) For spools that have already been
inspected using one of the ASB’s listed in
Column A of Table 10; OR a combination of
one procedure from Column B and one from
Column C; OR a combination of one
procedure from Column D and one from
Column E, inspect the hub and bore in

accordance with the requirements of ASB
CF6—-80E1 S/B 72—A0135, Revision 3, dated
October 2, 2002, the web and hub-to-web
transition areas in accordance with ASB
CF6-80E1 S/B 72—-A0126, Revision 5, dated
October 2, 2002, and the stage 3—5 dovetail
slot bottoms in accordance with ASB CF6—
80E1 S/B 72—A0137, Revision 4, dated
October 2, 2002, at the earlier of:

(i) Each PPE with more than 1,000 CSLI
and 3,500 CSN, or

(ii) From July 29, 2001, through January 27,
2003, before the cycle limits of Table 6, and
after January 27, 2003, before the cycle limits
of Table 5.
Spool Disposition

(5) If inspection findings equal or exceed
the reject limits established by ASB CF6—
80E1 S/B 72—A0135, Revision 3, dated
October 2, 2002; ASB CF6—-80E1 S/B 72—
A0126, Revision 5, dated October 2, 2002;
and ASB CF6—-80E1 S/B 72—-A0137, Revision
4, dated October 2, 2002; replace spool before
further flight.

Spool Reinstallation Limit

(6) After the effective date of this AD, do
not install any engine that has an HPCR stage
3-9 spool, P/N’s 1669M22G01, 1669M22G03,
1782M22G01, and 1782M22G02, installed
where the spool has 10,500 or more CSN.

CF6-80E1 8-Inch Billet 2-Piece Spools

(m) For CF6 HPCR stage 3—9 spool, P/N
1782M22G04, do the following:

(1) If the spool has not already been
inspected using one of the ASB’s or SB’s
listed in Column A of the following Table 9;
OR a combination of one procedure from
Column B and one from Column C; OR a
combination of one procedure from Column
D and one from Column E, inspect hub and
bore in accordance with the piece-part level
inspection of ASB CF6-80E1 S/B 72—-A0135,

Revision 3, dated October 2, 2002, at the
earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 6,000 CSN.

(2) For spools that have not been inspected
using ASB CF6—-80E1 S/B 72—A0126,
Revision 5, dated October 2, 2002, or an
earlier revision of ASB 72—A0126, or SB 72—
0126, inspect the web and hub-to-web
transition areas in accordance with ASB
CF6—-80E1 S/B 72—A0126, Revision 5, dated
October 2, 2002, at the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 6,000 CSN.

(3) For spools that have not been inspected
using ASB CF6—80E1 S/B 72—A0137,
Revision 4, dated October 2, 2002, or an
earlier revision of ASB 72—-A0137, or SB 72—
0137, inspect the stage 3-5 dovetail slot
bottoms in accordance with ASB CF6—-80E1
S/B 72—A0137, Revision 4, dated October 2,
2002, at the earlier of:

(i) The first PPE after 1,000 CSN, or

(ii) The first ESV after 6,000 CSN.

Spool Disposition

(4) If inspection findings equal or exceed
the reject limits established by ASB CF6—
80E1 S/B 72—A0135, Revision 3, dated
October 2, 2002; ASB CF6—-80E1 S/B 72—
A0126, Revision 5, dated October 2, 2002;
and ASB CF6-80E1 S/B 72—-A0137, Revision
4, dated October 2, 2002; replace spool before
further flight.

Reporting Requirements

(n) Within five calendar days of inspection,
report the results of inspections that equal or
exceed the reject criteria to: Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive park, Burlington, MA 01803-5299;
telephone (781) 238-7147; fax (781) 238—
7199. Reporting requirements have been
approved by the Office of Management and
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Budget and assigned OMB control number
2120-0056. Be sure to include the following
information:

(1) Part Number.

(2) Serial Number.

(3) Spool CSN.

(4) Spool CSLI.

(5) Date and location where inspection was
done.

Definitions

(o) For the purpose of this AD, the
following definitions apply:

(1) A module level exposure is a separation
of the fan module from the engine.

(2) An HPC rotor exposure is a HPC top or
bottom case removal.

(3) A PPE is a disassembly and removal of
the stage 3—9 spool from the HPCR structure,
regardless of any blades, locking lugs, bolts
or balance weights assembled to the spool.

(4) An ESV is the introduction of an engine
into the shop where the separation of a major
engine flange will occur after the effective
date of this AD.

(5) The following maintenance actions, or
any combination, are not considered ESV’s
for requiring repeat inspections:

(i) Introduction of an engine into a shop
solely for removal of the compressor top or
bottom case for airfoil maintenance or
variable stator vane bushing replacement.

(ii) Introduction of an engine into a shop
solely for removal or replacement of the
Stage 1 Fan Disk.

(iii) Introduction of an engine into a shop
solely for replacement of the Turbine Rear
Frame.

(iv) Introduction of an engine into a shop
solely for replacement of the Accessory and/
or Transfer Gearboxes.

(v) Introduction of an engine into a shop
solely for replacement of the Fan Forward
Case.

Alternative Methods of Compliance

(p) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine

Certification Office (ECO). Operators must
submit their request through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, ECO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the ECO.

Special Flight Permits

(q) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Documents That Have Been Incorporated By
Reference

(r) The inspections must be done in
accordance with the following GE Aircraft
Engines alert service bulletins (ASB’s):

Document No. Pages Revision Date

ASB CFB—50 S/B 72—AL1108 ..ottt ettt b ettt et All 5 October 2, 2002.
Total pages: 7.

ASB CFB—50 S/B 7T2—AL1131 ..ottt ettt ettt All 4 Do.
Total pages: 43.

ASB CFB—50 S/B 7T2—AL1157 ....oiiiiiiit ettt ettt ettt All 4 Do.
Total pages: 38.

ASB CFB—80A S/B T2—A0678 .......eiiiiitieeitieitie ittt ettt ettt sttt esine e All 5 Do.
Total pages: 7.

ASB CFB—80A S/B 72—A0691 .......oiiiiiiieiitieitie ittt ettt ettt et All 5 Do.
Total pages: 43.

ASB CFB—80A S/B 72—A0T19 ...ttt ettt ettt ettt et All 5 Do.
Total pages: 38.

ASB CFB—80C2 S/B 7T2—A08L2 ......cottiiieiiiieitie ittt ettt b ettt ee All 4 Do.
Total pages: 6.

ASB CFB—80C2 S/B 7T2—A0848 .........otiitiiitieitie ittt ettt et All 8 Do.
Total pages: 43.

ASB CFB—80C2 S/B 72—A0934 ...ttt ettt et All 4 Do.
Total pages: 38.

ASB CFB—80E1L S/B 72—A0126 ......cccetiitiiiitiiitieiit ettt ettt ettt ettt et All 5 Do.
Total pages: 44.

ASB CFB—80EL S/B 72—A0135 .....coiiiiitieiiieitie ittt ettt ettt ettt ne e nane e All 3 Do.
Total pages: 6.

ASB CFB—80EL S/B 72—A0137 ....eeiiiiitieeitieitie ittt ettt ettt b ettt et nnn e All 4 Do.
Total pages: 38.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from General Electric Company via Lockheed
Martin Technology Services, 10525 Chester
Road, Suite C, Cincinnati, Ohio 45215,
telephone (513) 672—8400, fax (513) 672—
8422. Copies may be inspected at the FAA,
New England Region, Office of the Regional
Counsel, 12 New England Executive Park,
Burlington, MA; or at the Office of the

Effective Date

(s) This amendment becomes effective on
January 23, 2003.

Issued in Burlington, Massachusetts, on
December 11, 2002.

Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
[FR Doc. 02—31754 Filed 12—-18-02; 8:45 am]

BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NE-13-AD; Amendment
39-12946; AD 2002-23-02]

RIN 2120-AA64
Airworthiness Directives; General

Electric Company CF34-8C1 Turbofan
Engines, Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to a previous correction to
Airworthiness Directive (AD) 2002—23—
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02 applicable to General Electric
Company CF34-8C1 turbofan engines
that was published in the Federal
Register on December 11, 2002 (67 FR
76111). A typographical error was made
in the AD number in line three of the
Summary. This document corrects that
number. In all other respects, the
original document remains the same.

EFFECTIVE DATE: December 26, 2002.

FOR FURTHER INFORMATION CONTACT:
Keith Mead, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7744;
fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: A final
rule correction AD, FR Doc. 02-31173
applicable to General Electric Company
CF34-8C1 turbofan engines was
published in the Federal Register on
December 11, 2002 (67 FR 76111). The
following correction is needed:

On page 76111, in the third column,
in the third line of the Summary,
remove the AD number “(AD) 2002—23—
09” and add in its place “(AD) 2002-23-
02”.

Issued in Burlington, MA, on December 12,
2002.

Francis A. Favara,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
[FR Doc. 02—31999 Filed 12—-18-02; 8:45 am]
BILLING CODE 4910-13-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Parts 1260 and 1274

Implementation of Executive Order
13202, as Amended by E.O. 13208, in
the NASA Grant and Cooperative
Agreement Handbook

AGENCY: National Aeronautics and
Space Administration (NASA).

ACTION: Final rule.

SUMMARY: This is a final rule that revises
Sections A, Grants and Cooperative
Agreements, and D, Cooperative
Agreements with Commercial Firms, of
the NASA Grant and Cooperative
Agreement Handbook to require that
NASA grants and cooperative
agreements follow the requirements of
Executive Order 13202, ‘“‘Preservation of
Open Competition and Government
Neutrality Towards Government
Contractors’ Labor Relations on Federal
and Federally Funded Construction
Projects”.

EFFECTIVE DATE: December 19, 2002.

FOR FURTHER INFORMATION CONTACT:
Celeste Dalton, NASA Headquarters,
Office of Procurement, Contract
Management Division (Code HK),
Washington, DC 20546-0001, (202) 358—
1645, e-mail:
celeste.dalton@hq.nasa.gov.

SUPPLEMENTARY INFORMATION:

A. Background

Executive Order 13202 was signed on
February 17, 2001, and amended on
April 6, 2001 (E.O. 13208). The order
provides that agencies may not require
or prohibit offerors, contractors, or
subcontractors from entering into or
adhering to agreements with one or
more labor organizations. It also permits
agency heads to exempt a project from
the requirements of the E.O. under
special circumstances, but the
exemption may not be related to a
possible or an actual labor dispute. The
amended E.O. also allows for exemption
of a project governed by a project labor
agreement in place as of February 17,
2001, which had a construction contract
awarded as of February 17, 2001.

The E.O. applies to any construction
project using Federal funds regardless of
whether the award is expected to result
in a contract, grant, or cooperative
agreement. The Federal Acquisition
Regulation (FAR) has already been
revised to implement the E.O. relative to
contracts. NASA is revising its Grant
and Cooperative Agreement Handbook
to implement the E.O. using language
substantially the same as found in FAR
section 36.202(d)), to ensure that E.O.
13202 requirements are consistently
followed when funding construction
projects under grants and cooperative
agreements.

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
final rule is not a major rule under 5
U.S.C. 804.

B. Regulatory Flexibility Act

NASA certifies that this final rule will
not have a significant economic impact
on a substantial number of small
business entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.)
because most NASA construction
projects are accomplished by contracts
subject to the FAR and very few through
grants or cooperative agreements.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this final rule does
not impose any recordkeeping or
information collection requirements that
require the approval of the Office of

Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 14 CFR Parts 1260
and 1274

Grant Programs—Science and
Technology.

Tom Luedtke,
Assistant Administrator for Procurement.

Accordingly, 14 CFR Parts 1260 and
1274 are amended as follows:

PART 1260—GRANTS AND
COOPERATIVE AGREEMENTS

1. The authority citation for 14 CFR
part 1260 continues to read as follows:

Authority: 42 U.S.C. 2374(c)(1), Pub. L. 97—
258, 96 Stat. 1003 (31 U.S.C. 6301 et seq.)
and OMB Circular A-110.

2. Amend section 1260.10 by adding
paragraph (d) to read as follows:

§1260.10 Proposals.

* * * * *

(d)(1) In accordance with E.O. 13202
of February 17, 2001, “Preservation of
Open Competition and Government
Neutrality Towards Government
Contractors’ Labor Relations on Federal
and Federally Funded Construction
Projects”, as amended on April 6, 2001,
the Government, or any construction
manager acting on behalf of the
Government, shall not—

(i) Require or prohibit recipients,
potential recipients or subrecipients to
enter into or adhere to agreements with
one or more labor organizations (as
defined in 42 U.S.C. 2000e(d)) on the
same or other related construction
projects; or

(ii) Otherwise discriminate against
recipients, potential recipients or
subrecipients for becoming, refusing to
become, or remaining signatories or
otherwise adhering to agreements with
one or more organizations, on the same
or other related construction projects.

(2) Nothing in this section prohibits
the recipient, potential recipients or
subrecipients from voluntarily entering
into project labor agreements.

(3) The Assistant Administrator for
Procurement may exempt a construction
project from this policy if, as of
February 17, 2001—

(i) The agency or a construction
manager acting on behalf of the
Government had issued or was party to
bid specifications, project agreements,
agreements with one or more labor
organizations, or other controlling
documents with respect to that
particular project, which contained any
of the requirements or prohibitions in
paragraph (d)(1)of this section; and
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(ii) One or more construction
contracts (includes any contract
awarded by the recipient) subject to
such requirements or prohibitions had
been awarded.

(4) The Assistant Administrator for
Procurement may exempt a particular
project, contract, or subcontract from
this policy upon a finding that special
circumstances require an exemption in
order to avert an imminent threat to
public health or safety, or to serve the
national security. A finding of “special
circumstances” may not be based on the
possibility or presence of a labor dispute
concerning the use of contractors or
subcontractors who are nonsignatories
to, or otherwise do not adhere to,
agreements with one or more labor
organizations, or concerning employees
on the project who are not members of,
or affiliated with, a labor organization.

PART 1274—COOPERATIVE
AGREEMENTS WITH COMMERCIAL
FIRMS

3. The authority citation for part 1274
continues to read as follows:

Authority: 31 U.S.C. 6301 to 6308; 42
U.S.C. 2451 et seq.

4.1274.215 is added to read as
follows:

§1274.215 Federal and federally funded
construction projects.

(a) In accordance with E.O. 13202 of
February 17, 2001, ‘Preservation of
Open Competition and Government
Neutrality Towards Government
Contractors’ Labor Relations on Federal
and Federally Funded Construction
Projects”, as amended on April 6, 2001,
the Government, or any construction
manager acting on behalf of the
Government, shall not—

(1) Require or prohibit recipients,
potential recipients or subrecipients to
enter into or adhere to agreements with
one or more labor organizations (as
defined in 42 U.S.C. 2000e(d)) on the
same or other related construction
projects; or

(2) Otherwise discriminate against
recipients, potential recipients or
subrecipients for becoming, refusing to
become, or remaining signatories or
otherwise adhering to agreements with
one or more organizations, on the same
or other related construction projects.

(b) Nothing in this section prohibits
the recipient, potential recipients or
subrecipients from voluntarily entering
into project labor agreements.

(c) The Assistant Administrator for
Procurement may exempt a construction
project from this policy if, as of
February 17, 2001—

(1) The agency or a construction
manager acting on behalf of the
Government had issued or was party to
bid specifications, project agreements,
agreements with one or more labor
organizations, or other controlling
documents with respect to that
particular project, which contained any
of the requirements or prohibitions in
paragraph (d)(1) of this section; and

(2) One or more construction
contracts (includes any contract
awarded by the recipient) subject to
such requirements or prohibitions had
been awarded.

(d) The Assistant Administrator for
Procurement may exempt a particular
project, contract, or subcontract from
this policy upon a finding that special
circumstances require an exemption in
order to avert an imminent threat to
public health or safety, or to serve the
national security. A finding of “special
circumstances” may not be based on the
possibility or presence of a labor dispute
concerning the use of contractors or
subcontractors who are nonsignatories
to, or otherwise do not adhere to,
agreements with one or more labor
organizations, or concerning employees
on the project who are not members of,
or affiliated with, a labor organization.

[FR Doc. 02-31682 Filed 12-18-02; 8:45 am]
BILLING CODE 7510-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 314 and 320
[Docket No. 98N-0778]
RIN 0910-AC47

Bioavailability and Bioequivalence
Requirements; Abbreviated
Applications; Final Rule

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations on bioavailability and
bioequivalence and on the content and
format of an abbreviated application to
reflect current FDA policy and to correct
certain typographical and inadvertent
errors. This action is intended to
improve the accuracy and clarity of the
regulations.

DATES: This rule is effective February
18, 2003.

FOR FURTHER INFORMATION CONTACT:
Christine F. Rogers, Center for Drug

Evaluation and Research (HFD-7), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-594—
2041.

SUPPLEMENTARY INFORMATION:
I. Background

FDA regulations require persons
submitting a new drug application
(NDA) to provide bioavailability
information (21 CFR 314.50(c)(2)(vi) and
(d)(3)), and persons submitting an
abbreviated new drug application
(ANDA) to provide information
pertaining to bioavailability and
bioequivalence (§ 314.94(a)(7) (21 CFR
314.94(a)(7)).

FDA regulations in part 320 (21 CFR
part 320) establish definitions and
requirements for bioavailability and
bioequivalence studies. FDA finalized
the bioavailability and bioequivalence
regulations on January 7, 1977 (42 FR
1624), and amended these regulations
on April 28, 1992 (57 FR 17950). The
1992 amendments were designed to
reflect statutory changes resulting from
the Drug Price Competition and Patent
Term Restoration Act of 1984 (Public
Law 98—417).

In the Federal Register of November
19, 1998 (63 FR 64222), FDA proposed
to revise its regulations on
bioavailability and bioequivalence and
the content and format of an ANDA to
reflect current FDA policy and to correct
certain typographical and inadvertent
errors (the proposed rule). The
publication of this final rule completes
this rulemaking.

IL. Description of the Final Rule

FDA is finalizing the proposed rule
with the following revisions made in
response to comments received on the
proposal.

As proposed, the final rule changes
the term “enteric coated” to “delayed
release” and the term “controlled
release” to “‘extended release” in
§320.22(c). To conform to this change,
the final rule also amends §§ 320.1,
320.22(d)(2)(iv), 320.25(f),
320.27(a)(3)(iv), 320.27(b)(2), 320.28,
and 320.31 by changing ‘“‘controlled
release” to “extended release.” To
conform to the new terminology, the
final rule also amends § 320.25(f) by
changing ‘“noncontrolled release” to
“nonextended release.”

The following new first sentence has
been added to redesignated
§320.25(a)(2): “An in vivo
bioavailability study is generally done
in a normal adult population under
standardized conditions.” This sentence
is a necessary lead-in for the existing
text that refers to situations in which
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bioavailability studies may be
conducted in patients.

The proposed rule would have
revised § 320.26(b)(2)(i) to require a
customary drug elimination period of
five times, rather than at least three
times, the half-life of the active drug
ingredient or therapeutic moiety, or its
active metabolite(s). In response to a
comment pointing out that a drug
elimination period of five half-lives may
be impractically long for a drug with a
long half-life, the agency has decided
not to revise § 320.26(b)(2)().

The proposed rule would have
revised § 320.27(d)(1) and (d)(2) to state
that blood or urine samples should be
taken on 3 or more consecutive days to
establish that steady-state conditions
have been achieved. Some comments
stated that obtaining samples on
consecutive days may be impractical
and, for drugs with long half-lives, may
be less sensitive to the establishment of
steady state than data obtained over a
longer period of time. The final rule
requires that “appropriate dosage
administration and sampling should be
carried out to document steady state.”
Specific advice about dosage
administration and sampling may be
obtained from the appropriate review
division for the drug product.

III. Comments on the Proposed Rule

The agency received seven comments
from pharmaceutical companies,
pharmaceutical company trade
associations, and a law firm.

A. Inactive Ingredients

Section 314.94(a)(9) establishes
information requirements for the
chemistry, manufacturing, and controls
section of an abbreviated application.
Section 314.94(a)(9)(ii) through (v)
provides that an abbreviated application
may have different inactive ingredients
than the reference listed drug as long as
the applicant identifies and
characterizes the inactive ingredients in
the proposed drug product and provides
information demonstrating that the
inactive ingredients do not affect the
safety of the drug product. The agency
proposed to amend this section to
recognize the possibility that the use of
different inactive ingredients can also
affect a product’s efficacy.

(Comment 1) We received several
comments about the addition of the
word “efficacy.” One comment said this
change is unnecessary because
demonstrating bioequivalence provides
proof of efficacy. One comment
interpreted the change as suggesting that
FDA is departing from its position that
bioequivalence shows that the generic
product is as effective as its reference

listed drug. This comment asked what
additional proof of effectiveness FDA
would require. One comment agreed
with the proposed change and asked
that it apply to pending ANDA’s. This
comment also stated that animal tests
should not be used to demonstrate that
different inactive ingredients do not
affect safety or efficacy because the act
prohibits the use of animal or clinical
studies to establish that the drug is safe
or effective. Another comment
expressed concern that the need to show
that a different inactive ingredient does
not affect safety or efficacy makes it
more difficult to get approval for a
generic topical drug product because
clinical trials must be conducted.

As stated in the proposed rule, by
adding the word “efficacy,” the agency
acknowledges the possibility that the
use of different inactive ingredients can
also affect a product’s efficacy. FDA is
not departing from its position that a
generic product that demonstrates
bioequivalence to the reference listed
drug has shown that it is as effective as
that reference listed drug.

The agency disagrees with the
comment stating the animal tests should
not be used in the process of assessing
the safety or efficacy of inactive
ingredients that differ from those in the
reference listed drug. In the preamble to
the proposed ANDA regulations, the
agency suggested that data from animal
studies might be used as limited
confirmatory testing to support an
ANDA suitability petition or an ANDA
resulting from such a petition (54 FR
28872 at 28880, July 10, 1989). The
preamble cited as an example the use of
limited confirmatory testing to show
that an approved change in an active
ingredient did not have acute effects on
the safety of the product. In similar
fashion, animal studies may be useful
and appropriate to assist FDA in
evaluating the safety or the effect on
efficacy of a changed inactive
ingredient.

Section 314.127 (21 CFR 314.127) lists
the reasons why FDA will refuse to
approve an ANDA. The agency
proposed to revise § 314.127(a)(8) to
clarify that, consistent with current FDA
policy, the applicant must show that
different inactive ingredients would not
affect a product’s efficacy.

(Comment 2) One comment stated
that the proposed change is consistent
with FDA’s current policy when applied
to parenteral and ophthalmic dosage
forms, but otherwise is inconsistent
with current policy. Another comment
said this change is unnecessary because
demonstrating bioequivalence provides
proof of efficacy.

As stated in the proposed rule, and in
the response to the previous comment,
the addition of the word “efficacy”
simply clarifies the current FDA
approach rather than effecting a
substantive change.

B. Pharmaceutical Equivalents

Proposed § 320.1(c) revised the
definition of ““pharmaceutical
equivalents” with regard to drug
products that contain a reservoir that
facilitates delivery or where residual
volume may vary.

(Comment 3) One comment approved
of the change. The final rule is
unchanged from the proposed rule.

C. Manufacturing Site Change

Section 320.21(c)(1) provides that any
person submitting a supplemental
application to FDA must provide
evidence or information regarding the
product’s bioavailability or
bioequivalence if the supplemental
application proposes ““[a] change in the
manufacturing process, including a
change in product formulation or dosage
strength, beyond the variations provided
for in the approved application.” The
agency proposed to amend this
provision to include a change in the
manufacturing site because such a
change may affect the bioavailability or
bioequivalence of the drug product
because of equipment, personnel, or
environmental changes.

(Comment 4) Several comments
asserted that this proposed change is
inconsistent with FDA’s guidance
“Immediate Release Solid Oral Dosage
Forms—Scale-Up and Post-Approval
Changes: Chemistry, Manufacturing and
Controls; In Vitro Dissolution Testing
and In Vivo Bioequivalence
Documentation” (November 1995)
(SUPAC-IR guidance), which does not
specify a demonstration of
bioequivalence for level 1-3 changes.
The comments recommended that any
change to the regulation be consistent
with the SUPAC-IR guidance.

FDA believes that this change is
consistent with the SUPAC-IR
guidance. The SUPAC-IR guidance
describes the levels of changes,
recommended tests, and filing
documentation that ensure continuing
product quality and performance
characteristics of an immediate release
dosage form for specific postapproval
changes. Depending on the level of
change and the solubility and
permeability characteristics of the active
drug substance, the SUPAC-IR guidance
recommends different levels of in vitro
dissolution tests and/or in vivo
bioequivalence studies. The addition of
a change in the manufacturing site to
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§320.21(c)(1) does not mean that the
agency would require an in vivo
demonstration of bioequivalence in the
circumstances provided for in the
SUPAC-IR guidance. For manufacturing
site changes, dissolution testing alone is
generally sufficient to ensure unchanged
product quality and performance for an
immediate release solid oral dosage
form. FDA expects to continue to follow
the SUPAC-IR guidance in
implementing § 320.21(c)(1) as revised.

D. Delayed Release and Extended
Release Terminology

The agency proposed to amend
§ 320.22(c) to change “enteric coated” to
“delayed release” and ‘“‘controlled
release” to “‘extended release.”

(Comment 5) One comment stated
that these terms should also be replaced
in § 320.22(d)(2)(iv).

FDA agrees with this comment. The
final rule amends § 320.22(d)(2)(iv) by
changing “enteric coated” to “delayed
release” and ““controlled release” to
“extended release.” The final rule also
amends §§320.1, 320.25(f),
320.27(a)(3)(iv), 320.27(b)(2), 320.28,
and 320.31 by changing ‘“‘controlled
release” to “‘extended release.” To
conform to these changes, the final rule
also amends § 320.25(f) by changing
“noncontrolled release” to
“nonextended release.”

E. Bioavailability Is Measured

Section 320.24 describes the types of
evidence needed to establish
bioavailability or bioequivalence.
Instead of stating that bioavailability is
demonstrated or established, the agency
proposed to use the word “measured.”

(Comment 6) One comment objected
to this across-the-board change,
asserting that it is not possible to get a
quantitative measure of bioavailability
from an acute pharmacological effect, a
well-controlled clinical trial, or an in
vitro test. The comment suggested that
the words “demonstrated” or
“established” be used in discussing
these types of evidence.

FDA disagrees with this comment.
Bioavailability is an observational
measure that always results in a
quantitative figure. Therefore, the final
rule will remain as it was proposed.

F. Subjects for Bioavailability Studies

The agency proposed to remove
§ 320.25(a)(2) and redesignate
§320.25(a)(3) as § 320.25(a)(2). Current
§320.25(a)(2) provides in part that “[a]n
in vivo bioavailability study shall not be
conducted in humans if an appropriate
animal model exists and correlation of
results in animals and humans has been
demonstrated.”

(Comment 7) One comment proposed
the following new first sentence for
redesignated § 320.25(a)(2): “An in vivo
bioavailability study shall ordinarily be
done in normal adults under

standardized conditions.” The comment

stated that this sentence is a necessary
lead-in for the existing text that refers to
situations in which bioavailability
studies may be conducted in patients.

FDA agrees with this comment and
has included similar language in the
final rule.

G. Drug Elimination Period

Proposed § 320.26(b)(2)(i) stated that
the customary drug elimination period
should be five times the half-life of the
active drug ingredient or therapeutic
moiety, or its active metabolite(s).

(Comment 8) FDA received several
comments on this section. One
comment approved of the change from
the three half-lives in the current
regulation, while another comment
recommended four half-lives. One
comment disagreed with using half-life
multiples to establish the duration of
sampling because the terminal half-life
is a function of the study design and the
sensitivity of the assay and, in many
cases, represents the elimination of
small amounts of drug from deep
compartments. In those cases, a five
half-life requirement may greatly
overestimate the time needed to
measure the area under the curve (AUC)
extrapolated to infinity. The comment
recommended that the rule state: “The
duration of blood sampling should be
adequate to insure that the measured
AUC represents at least 90% of AUC
(infinity)” (AUCeo). Another comment,
noting that many drugs exhibit
multiexponential serum concentration-
time profiles, asked FDA to substitute
“97% of the AUC” for “five times the
half-life.”

The agency recognizes that for a drug
with a long half-life, a drug elimination
period of five half-lives may be
impractically long. FDA has concluded
that a drug elimination period of three
half-lives, which characterizes
approximately 88 percent of the AUCeo,
is sufficent. Therefore, the final rule
leaves § 320.26(b)(2)(i) unchanged.

(Comment 9) One comment suggested
that § 320.26(b)(2) should use an
alternative phrase such as “washout
period” or “time between dosings”
rather than the term ‘““drug elimination
period”” because that term could be
confused with the concept of drug
elimination. FDA disagrees with this
comment. The term ““drug elimination
period” has been used in § 320.26(b)(2)
since the bioequivalence regulations
were finalized in 1992, and the agency

has not found that it causes confusion.
Drug elimination is the metabolic
process that eliminates the drug from
the body. The drug elimination period
is the time allowed for subjects to clear
the first drug from the body before
giving the second drug. The term ““drug
elimination period” is retained in the
final rule.

H. Sampling to Establish Steady State

Proposed § 320.27(d)(1) and (d)(2)
would have required sampling on 3 or
more consecutive days to establish that
steady-state conditions have been
achieved whenever comparison of the
test product and the reference material
is to be based on blood concentration-
time curves at steady state or urinary
excretion-time curves at steady state.

(Comment 10) Several comments
suggested deleting the word
“consecutive” from § 320.27(d)(1). One
comment stated that drugs with long
half-lives accumulate slowly and the
use of data from consecutive days for
such drugs is less sensitive to the
establishment of steady state than data
obtained over a longer period of time.
Another comment said that the 3—
consecutive-day requirement is often
not practical, particularly for urinary
collection, and proposed dosing drugs
for five to six half-lives or 1 week,
whichever is longer, and then sampling
blood or urine over one dosing interval.

One comment agreed that it is
appropriate to obtain samples on 3 or
more consecutive days. This comment
stated that sometimes predose blood
concentrations may be below the limit
of quantitation; then it would not be
possible to confirm attainment of steady
state. The comment recommended that
the predose collection time should be at
a time when the blood drug
concentrations are in the reliable range
of quantitation of the assay and will be
identical on all 3 days for all subjects.

Another comment stated that the
proposed change to § 320.27(d)(1)
reflects current practice, but that the
requirement for consecutive-day data in
§320.27(d)(2) is unnecessarily
restrictive. This comment proposed
eliminating the word ““consecutive” and
instead saying “to define adequately the
predose blood concentration on 3 or
more days (or doses) to establish that
steady-state conditions are achieved.”

The agency has carefully considered
these comments and has decided not to
require that sampling be done on 3 or
more consecutive days. Therefore, FDA
has revised §320.27(d)(1) and (d)(2) to
state that “* * * appropriate dosage
administration and sampling should be
carried out to document attainment of
steady state.”
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Current § 320.27(d)(1) requires that
blood sampling be sufficient to define
both the minimum (Cmin) and
maximum (Cmax) blood concentrations
on 2 or more consecutive days to
establish that steady-state conditions
have been achieved. The preamble to
the proposed rule explained that one of
the reasons the agency proposed to
revise § 320.27(d)(1) is that FDA no
longer uses Cmax values to determine
steady-state conditions. The proposed
rule also stated that, in some cases, the
predose trough level may not be the
observed Cmin value.

(Comment 11) One comment stated
that the agency’s proposal to revise
§320.27(d)(1) appeared contradictory
because it would require that trough
samples be measurable in order to
establish steady state. The comment
stated: “The Agency should address
these drugs (or drug products) which
have a relatively short half-life (relative
to the pharmacodynamic effect and
dosing interval). Is it still acceptable to
measure only trough values when the
concentrations are less than the
analytical lower limit of quantitation?”

As discussed in the response to
comment 10, the agency is not revising
§320.27(d)(1) as set forth in the
proposed rule. Instead, the final rule
revises § 320.27(d)(1) to state that “* *
* appropriate dosage administration and
sampling should be carried out to
document attainment of steady state.”
This revision will permit the sampling
schedule used to document steady state
to be tailored to the characteristics of
the drug being studied. Specific
questions about the appropriateness and
design of multiple-dose studies should
be directed to the appropriate review
division in the Office of New Drugs or
to the Office of Generic Drugs.

I. Addition of Bioequivalence

The proposed rule added the words
“or bioequivalence” after the word
“bioavailability” in the section heading
of § 320.27 and throughout the section.

(Comment 12) One comment pointed
out that the preamble to the proposed
rule did not discuss the addition of the
words “or bioequivalence” to
§320.27(e)(3). The comment has caused
the agency to reconsider its proposal to
amend § 320.27 to apply to
bioequivalence as well as
bioavailability. Section 320.27 discusses
circumstances in which multiple-dose
studies may be needed. FDA’s current
scientific thinking is that single-dose
pharmacokinetic studies are preferable
to multiple-dose studies to demonstrate
bioequivalence because they are
generally more sensitive in assessing
release of the drug substance from the

drug product into the systemic
circulation. Accordingly, the agency has
decided not to add the words “or
bioequivalence” to § 320.27.

J. Additional Definitions

Proposed § 320.29(a) added the words
“or bioequivalence” after the word
“bioavailability” to the discussion of the
analytical method used in an in vivo
study.

(Comment 13) One comment asked
FDA to revise § 320.29(a) to include
several definitions. The comment
suggested that “active” metabolite
should be defined because the concept
is vague and many metabolites that are
present in low concentrations may not
contribute to the overall activity of the
drug. In addition, the comment stated
that FDA should define active
metabolites with respect to their activity
relative to the parent drug and relative
concentration. This comment also asked
FDA to define the “sufficient
sensitivity” that is required to measure
the active drug and/or metabolites. The
comment said that it is reasonable to
expect laboratories to provide a
calibration range that provides a 32-fold
range (5 half-lives) from the mean Cmax
to the lower limit of quantitation, and
this range is more than adequate to
define more than 95 percent of the
plasma AUC.

FDA declines to add definitions of
these concepts to § 320.29(a).
Ascertaining the active metabolite can
be a complex matter that requires a case-
by-case approach rather than a
regulatory definition. In October 2000,
the agency published a guidance
entitled “Bioavailability and
Bioequivalence Studies for Orally
Administered Drug Products—General
Considerations” that discusses moieties
that should be measured in
bioavailability and bioequivalence
studies.

K. Miscellaneous Changes

The final rule replaces the period at
the end of § 320.22(b)(3)(i) with a
semicolon and the word “and”.

The proposed rule added to
§320.22(b)(3)(i) the language ‘““a solution
for aerosolization or nebulization, a
nasal solution.” To conform to this
change, the final rule adds language to
§320.22(b)(3)(iii) to indicate that
products intended to act locally such as
a solution for aerosolization or
nebulization or a nasal solution should
not contain an inactive ingredient or
other change in formulation from the
drug product that is the subject of the
approved full new drug application or
abbreviated new drug application that

may significantly affect systemic or
local availability.

The proposed rule added the word
“active” before the word “metabolite(s)”
in §320.27(b)(3)(i). To conform to this
addition, the final rule amends § 320.29
to add the word “active” before the
word “metabolite(s).”

IV. Environmental Impact

The agency has determined under 21
CFR 25.30(h) through (k) that this action
is of a type that does not individually
or cumulatively have a significant effect
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

V. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this final rule is consistent
with the regulatory philosophy and
principles identified in the Executive
order. The final rule amends the
bioavailability and bioequivalence
regulations to reflect current FDA
policy. Thus, the final rule is not a
significant action as defined by the
Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options to minimize any significant
impact on a substantial number of small
entities. The agency certifies that the
final rule would not have a significant
impact on a substantial number of small
entities because the final rule merely
amends the bioavailability and
bioequivalence regulations to reflect
current FDA practice. Therefore, under
the Regulatory Flexibility Act, no
further analysis is required.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4) requires that agencies
prepare a written statement of
anticipated costs and benefits before
proposing any rule that may result in an
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year (adjusted annually for
inflation). The Unfunded Mandates
Reform Act does not require FDA to
prepare a statement of costs and benefits
for the final rule because the rule is not
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expected to result in any 1-year
expenditure that would exceed $100
million adjusted for inflation. The
current inflation-adjusted statutory
threshold is $110 million.

VI. Paperwork Reduction Act of 1995

FDA concludes that this final rule
does not require information collections
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(Public Law 104-13).

VII. Executive Order 13132: Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

List of Subjects
21 CFR Part 314

Administrative practice and
procedure, Confidential business
information, Drugs, Reporting and
recordkeeping requirements.

21 CFR Part 320

Drugs, Reporting and recordkeeping
requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and the
authority delegated to the Commissioner
of Food and Drugs, 21 CFR parts 314
and 320 are amended as follows:

PART 314—APPLICATIONS FOR FDA
APPROVAL TO MARKET A NEW DRUG

1. The authority citation for 21 CFR
part 314 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 355a, 356, 356a, 356b, 356¢, 371,
374, 379e.

2. Section 314.94 is amended in
paragraph (a)(9)(ii) and the second
sentence of paragraphs (a)(9)(iii) and
(a)(9)(iv) by adding the phrase “or
efficacy” after the word “‘safety” each
time it appears, and by revising
paragraph (a)(9)(v) to read as follows:

§314.94 Content and format of an
abbreviated application.
* * * * *

(a)***

(9) * % %

(v) Inactive ingredient changes
permitted in drug products intended for
topical use. Generally, a drug product
intended for topical use, solutions for
aerosolization or nebulization, and nasal
solutions shall contain the same
inactive ingredients as the reference
listed drug identified by the applicant
under paragraph (a)(3) of this section.
However, an abbreviated application
may include different inactive
ingredients provided that the applicant
identifies and characterizes the
differences and provides information
demonstrating that the differences do
not affect the safety or efficacy of the
proposed drug product.

*

* * * *

§314.127

3. Section 314.127 Refusal to approve
an abbreviated new drug application is
amended in paragraph (a)(8)(ii)(A)
introductory text and in paragraphs
(a)(8)(i1)(B) and (a)(8)(ii)(C) by adding
the phrase “or efficacy’ after the word
“‘safety”” each time it appears.

[Amended]

PART 320—BIOAVAILABILITY AND
BIOEQUIVALENCE REQUIREMENTS

4. The authority citation for 21 CFR
part 320 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 355,
371.

5. Section 320.1 is amended in
paragraph (e) by removing the word
“controlled” and adding in its place the
word “‘extended” and by revising
paragraph (c) to read as follows:

8320.1 Definitions.

* * * * *

(c) Pharmaceutical equivalents means
drug products in identical dosage forms
that contain identical amounts of the
identical active drug ingredient, i.e., the
same salt or ester of the same
therapeutic moiety, or, in the case of
modified release dosage forms that
require a reservoir or overage or such
forms as prefilled syringes where
residual volume may vary, that deliver
identical amounts of the active drug
ingredient over the identical dosing
period; do not necessarily contain the
same inactive ingredients; and meet the
identical compendial or other
applicable standard of identity, strength,
quality, and purity, including potency
and, where applicable, content
uniformity, disintegration times, and/or
dissolution rates.

* * * * *

6. Section 320.21 is amended by:
a. Removing paragraph (d)(1);

b. Redesignating paragraphs (d)(2) and
(d)(3) as paragraphs (d)(1) and (d)(2),
respectively;

c. Revising newly redesignated
paragraphs (d)(2)(i) and (d)(2)(ii); and

d. Revising paragraphs (a)(1), (a)(2),
(b)(1), (b)(2), (c)(1), (e), and (f),
paragraph (g) introductory text, and
paragraphs (g)(2) and (h).

The revisions read as follows:

§320.21 Requirements for submission of
in vivo bioavailability and bioequivalence
data.

(a) * % %

(1) Evidence measuring the in vivo
bioavailability of the drug product that
is the subject of the application; or

(2) Information to permit FDA to
waive the submission of evidence
measuring in vivo bioavailability.

(b) * * *

(1) Evidence demonstrating that the
drug product that is the subject of the
abbreviated new drug application is
bioequivalent to the reference listed
drug (defined in § 314.3(b) of this
chapter); or

(2) Information to show that the drug
product is bioequivalent to the reference
listed drug which would permit FDA to
waive the submission of evidence
demonstrating in vivo bioequivalence as
provided in paragraph (f) of this section.

(C) * % %

(1) A change in the manufacturing site
or a change in the manufacturing
process, including a change in product
formulation or dosage strength, beyond
the variations provided for in the

approved application.
* * * * *

(d) * % %

(2) * % %

(i) Evidence measuring the in vivo
bioavailability and demonstrating the in
vivo bioequivalence of the drug product
that is the subject of the application; or

(ii) Information to permit FDA to
waive measurement of in vivo
bioavailability.

(e) Evidence measuring the in vivo
bioavailability and demonstrating the in
vivo bioequivalence of a drug product
shall be obtained using one of the
approaches for determining
bioavailability set forth in § 320.24.

(f) Information to permit FDA to
waive the submission of evidence
measuring the in vivo bioavailability or
demonstrating the in vivo
bioequivalence shall meet the criteria
set forth in § 320.22.

(g) Any person holding an approved
full or abbreviated new drug application
shall submit to FDA a supplemental
application containing new evidence
measuring the in vivo bioavailability or
demonstrating the in vivo
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bioequivalence of the drug product that
is the subject of the application if
notified by FDA that:

* * * * *

(2) There are data measuring
significant intra-batch and batch-to-
batch variability, e.g., plus or minus 25
percent, in the bioavailability of the
drug product.

(h) The requirements of this section
regarding the submission of evidence
measuring the in vivo bioavailability or
demonstrating the in vivo
bioequivalence apply only to a full or
abbreviated new drug application or a
supplemental application for a finished
dosage formulation.

7. Section 320.22 is amended by
revising paragraph (a), the second
sentence of paragraph (b) introductory
text, paragraphs (b)(1)(ii), (b)(2)(ii),
(b)(3)(1), (b)(3)(ii), (b)(3)(iii), and (c),
paragraph (d) introductory text,
paragraphs (d)(2)(i), (d)(2)(iv), and
(d)(4)(i), and the first sentence of
paragraph (e) to read as follows:

§320.22 Criteria for waiver of evidence of
in vivo bioavailability or bioequivalence.

(a) Any person submitting a full or
abbreviated new drug application, or a
supplemental application proposing any
of the changes set forth in § 320.21(c),
may request FDA to waive the
requirement for the submission of
evidence measuring the in vivo
bioavailability or demonstrating the in
vivo bioequivalence of the drug product
that is the subject of the application. An
applicant shall submit a request for
waiver with the application. Except as
provided in paragraph (f) of this section,
FDA shall waive the requirement for the
submission of evidence of in vivo
bioavailability or bioequivalence if the
drug product meets any of the
provisions of paragraphs (b), (c), (d), or
(e) of this section.

(b) * * * FDA shall waive the
requirement for the submission of
evidence obtained in vivo measuring the
bioavailability or demonstrating the
bioequivalence of these drug products. *
* %

(1) * * %

(ii) Contains the same active and
inactive ingredients in the same
concentration as a drug product that is
the subject of an approved full new drug
application or abbreviated new drug
application.

(2) * % *

(ii) Contains an active ingredient in
the same dosage form as a drug product
that is the subject of an approved full
new drug application or abbreviated
new drug application.

(3) * % %

(i) Is a solution for application to the
skin, an oral solution, elixir, syrup,
tincture, a solution for aerosolization or
nebulization, a nasal solution, or similar
other solubilized form; and

(ii) Contains an active drug ingredient
in the same concentration and dosage
form as a drug product that is the
subject of an approved full new drug
application or abbreviated new drug
application; and

(iii) Contains no inactive ingredient or
other change in formulation from the
drug product that is the subject of the
approved full new drug application or
abbreviated new drug application that
may significantly affect absorption of
the active drug ingredient or active
moiety for products that are
systemically absorbed, or that may
significantly affect systemic or local
availability for products intended to act
locally.

(c) FDA shall waive the requirement
for the submission of evidence
measuring the in vivo bioavailability or
demonstrating the in vivo
bioequivalence of a solid oral dosage
form (other than a delayed release or
extended release dosage form) of a drug
product determined to be effective for at
least one indication in a Drug Efficacy
Study Implementation notice or which
is identical, related, or similar to such
a drug product under § 310.6 of this
chapter unless FDA has evaluated the
drug product under the criteria set forth
in § 320.33, included the drug product
in the Approved Drug Products with
Therapeutic Equivalence Evaluations
List, and rated the drug product as
having a known or potential
bioequivalence problem. A drug product
so rated reflects a determination by FDA
that an in vivo bioequivalence study is
required.

(d) For certain drug products,
bioavailability may be measured or
bioequivalence may be demonstrated by
evidence obtained in vitro in lieu of in
vivo data. FDA shall waive the
requirement for the submission of
evidence obtained in vivo measuring the
bioavailability or demonstrating the
bioequivalence of the drug product if
the drug product meets one of the

following criteria:
* * * * *

(2) * % %
(i) The bioavailability of this other

drug product has been measured;
* * * * *

(iv) Paragraph (d) of this section does
not apply to delayed release or extended

release products.
* * * * *

(4)***

(i) The bioavailability of the other
product has been measured; and

(e) FDA, for good cause, may waive a
requirement for the submission of
evidence of in vivo bioavailability or
bioequivalence if waiver is compatible
with the protection of the public health.

* k% %
* * * * *

8. Section 320.23 is amended by
revising the section heading and the
first sentence of paragraph (a)(1) to read
as follows:

§320.23 Basis for measuring in vivo
bioavailability or demonstrating
bioequivalence.

(a)(1) The in vivo bioavailability of a
drug product is measured if the
product’s rate and extent of absorption,
as determined by comparison of
measured parameters, e.g.,
concentration of the active drug
ingredient in the blood, urinary
excretion rates, or pharmacological
effects, do not indicate a significant
difference from the reference material’s
rate and extent of absorption. * * *

* * * * *

9. Section 320.24 is amended by:

a. Revising the section heading and
the first, second, and last sentences of
paragraph (a);

b. Removing paragraph (b)(1)(iii); and

c. Revising the first, second, and last
sentences of paragraph (b)(4),
paragraphs (b)(5) and (b)(6), and
paragraph (c) introductory text.

The revisions read as follows:

§320.24 Types of evidence to measure
bioavailability or establish bioequivalence.

(a) Bioavailability may be measured or
bioequivalence may be demonstrated by
several in vivo and in vitro methods.
FDA may require in vivo or in vitro
testing, or both, to measure the
bioavailability of a drug product or
establish the bioequivalence of specific
drug products. * * * The method used
must be capable of measuring
bioavailability or establishing
bioequivalence, as appropriate, for the
product being tested.

(b) * * *

(4) Well-controlled clinical trials that
establish the safety and effectiveness of
the drug product, for purposes of
measuring bioavailability, or
appropriately designed comparative
clinical trials, for purposes of
demonstrating bioequivalence. This
approach is the least accurate, sensitive,
and reproducible of the general
approaches for measuring
bioavailability or demonstrating
bioequivalence. * * * This approach
may also be considered sufficiently
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accurate for measuring bioavailability or
demonstrating bioequivalence of dosage
forms intended to deliver the active
moiety locally, e.g., topical preparations
for the skin, eye, and mucous
membranes; oral dosage forms not
intended to be absorbed, e.g., an antacid
or radiopaque medium; and
bronchodilators administered by
inhalation if the onset and duration of
pharmacological activity are defined.

(5) A currently available in vitro test
acceptable to FDA (usually a dissolution
rate test) that ensures human in vivo
bioavailability.

(6) Any other approach deemed
adequate by FDA to measure
bioavailability or establish
bioequivalence.

(c) FDA may, notwithstanding prior
requirements for measuring
bioavailability or establishing
bioequivalence, require in vivo testing
in humans of a product at any time if
the agency has evidence that the
product:

* * * * *

10. Section 320.25 is amended by:

a. Removing paragraph (a)(2);

b. Redesignating paragraph (a)(3) as
paragraph (a)(2);

c. Revising newly redesignated
paragraph (a)(2), paragraph (d)(1),
paragraph (e)(1) introductory text, and
paragraph (e)(1)(i);

d. Revising the heading of paragraph
(f) to read “Extended release
formulations.”;

e. Removing from paragraph (f) the
word “controlled” each time it appears
and adding in its place the word
“extended”’; and

f. Removing from paragraph (f)(iii) the
word “noncontrolled”” and adding in its
place the word “nonextended”.

The revisions read as follows:

§320.25 Guidelines for the conduct of an
in vivo bioavailability study.

(a) * Kk %

(2) An in vivo bioavailability study is
generally done in a normal adult
population under standardized
conditions. In some situations, an in
vivo bioavailability study in humans
may preferably and more properly be
done in suitable patients. Critically ill
patients shall not be included in an in
vivo bioavailability study unless the
attending physician determines that
there is a potential benefit to the patient.
* * * * *

(d) Previously unmarketed active drug
ingredients or therapeutic moieties. (1)
An in vivo bioavailability study
involving a drug product containing an
active drug ingredient or therapeutic
moiety that has not been approved for

marketing can be used to measure the

following pharmacokinetic data:
* * * * *

(e) New formulations of active drug
ingredients or therapeutic moieties
approved for marketing. (1) An in vivo
bioavailability study involving a drug
product that is a new dosage form, or a
new salt or ester of an active drug
ingredient or therapeutic moiety that
has been approved for marketing can be
used to:

(i) Measure the bioavailability of the
new formulation, new dosage form, or
new salt or ester relative to an
appropriate reference material; and
* * * * *

11. Section 320.26 is amended by
revising the section heading and
paragraph (a)(1) to read as follows:

§320.26 Guidelines on the design of a
single-dose in vivo bioavailability or
bioequivalence study.

(a) Basic principles. (1) An in vivo
bioavailability or bioequivalence study
should be a single-dose comparison of
the drug product to be tested and the
appropriate reference material

conducted in normal adults.
* * * * *

12. Section 320.27 is amended by:

a. Revising paragraphs (a)(3)(iv),
(d)(1), and (d)(2);

b. Removing from paragraph (b)(2) the
word “‘controlled” and adding in its
place the word “extended”; and

¢. Adding in paragraph (b)(3)(i) the
word ““active” before the word
“metabolite(s),”.

The additions and revisions read as
follows:

§320.27 Guidelines on the design of a
multiple-dose in vivo bioavailability study.

(a] * k% %
(3] * k* %
(iv) The drug product is an extended

release dosage form.
* * * * *

(d) Collection of blood or urine
samples. (1) Whenever comparison of
the test product and the reference
material is to be based on blood
concentration-time curves at steady
state, appropriate dosage administration
and sampling should be carried out to
document attainment of steady state.

(2) Whenever comparison of the test
product and the reference material is to
be based on cumulative urinary
excretion-time curves at steady state,
appropriate dosage administration and
sampling should be carried out to

document attainment of steady state.
* * * * *

§320.28 [Amended]

13. Section 320.28 Correlation of
bioavailability with an acute
pharmacological effect or clinical
evidence is amended by removing the
word “‘controlled” and adding in its
place the word “extended”.

14. Section 320.29 is amended by
revising the section heading and
paragraph (a) and by adding the word
“active” before the word “metabolite(s)”
in paragraph (b) to read as follows:

§320.29 Analytical methods for an in vivo
bioavailability or bioequivalence study.

(a) The analytical method used in an
in vivo bioavailability or bioequivalence
study to measure the concentration of
the active drug ingredient or therapeutic
moiety, or its active metabolite(s), in
body fluids or excretory products, or the
method used to measure an acute
pharmacological effect shall be
demonstrated to be accurate and of
sufficient sensitivity to measure, with
appropriate precision, the actual
concentration of the active drug
ingredient or therapeutic moiety, or its
active metabolite(s), achieved in the
body.
*

* * * *

15. Section 320.30 is amended by
revising paragraph (c) to read as follows:

§320.30 Inquiries regarding bioavailability
and bioequivalence requirements and
review of protocols by the Food and Drug
Administration.

* * * * *

(c)(1) General inquiries relating to in
vivo bioavailability requirements and
methodology shall be submitted to the
Food and Drug Administration, Center
for Drug Evaluation and Research,
Office of Clinical Pharmacology and
Biopharmaceutics (HFD—-850), 5600
Fishers Lane, Rockville, MD 20857.

(2) General inquiries relating to
bioequivalence requirements and
methodology shall be submitted to the
Food and Drug Administration, Center
for Drug Evaluation and Research,
Division of Bioequivalence (HFD-650),
7500 Standish P1., Rockville, MD
20855-2773.

§320.31 [Amended]

16. Section 320.31 Applicability of
requirements regarding an
“Investigational New Drug Application”
is amended in paragraph (b)
introductory text by adding after the
word “‘bioavailability’’ the phrase “or
bioequivalence” and in paragraph (b)(3)
by removing the word “controlled”” and
adding in its place the word
“extended”.
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Dated: December 8, 2002.
Margaret M. Dotzel,
Assistant Commissioner for Policy.
[FR Doc. 02—31996 Filed 12—18-02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 878
[Docket No. 99P-5589]
Medical Devices; Reclassification and

Codification of the Absorbable
Polydioxanone Surgical Suture

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that it has issued an order in the form
of a letter to Ethicon, Inc., reclassifying
the absorbable polydioxanone surgical
(PDS) suture intended for use in soft
tissue approximation, including use in
pediatric cardiovascular tissue where
growth is expected to occur and
ophthalmic surgery, from class III
(premarket approval) to class II (special
controls). Elsewhere in this issue of the
Federal Register, FDA is announcing
the availability of the guidance
document entitled “Class II Special
Controls Guidance Document: Surgical
Sutures; Guidance for Industry and
FDA,” which is immediately in effect as
the special control for the PDS suture,
but remains subject to public comment
and possible future revision under the
agency’s good guidance practices. The
agency is reclassifying this device into
class II because new information
supplied by the petitioner indicates that
special controls, in addition to general
controls, will provide reasonable
assurance of the safety and effectiveness
of the device, and there is sufficient
information to establish special
controls. Accordingly, the order is being
codified in the Code of Federal
Regulations. Any firm submitting a
premarket notification (510(k)) for a new
PDS suture will need to address the
issues covered in the special control
guidance. However, the firm need only
show that its device meets the
recommendations of the guidance or in
some other way provides equivalent
assurances of safety and effectiveness.
DATES: This rule is effective January 21,
2003. The reclassification was effective
September 4, 2001.

FOR FURTHER INFORMATION CONTACT:
Anthony D. Watson, Center for Devices

and Radiological Health (HFZ—-410),
Food and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-3090.

SUPPLEMENTARY INFORMATION:

I. Background

The Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 301 et seq.), as
amended by the Medical Device
Amendments of 1976 (the 1976
amendments) (Public Law 94-295), the
Safe Medical Devices Act of 1990 (the
SMDA) (Public Law 101-629), and the
Food and Drug Administration
Modernization Act of 1997 (FDAMA)
(Public Law 105-115), established a
comprehensive system for the regulation
of medical devices intended for human
use. Section 513 of the act (21 U.S.C.
360c) establishes three categories
(classes) of devices, depending on the
regulatory controls needed to provide
reasonable assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

The 1976 amendments broadened the
definition of “device” in section 201(h)
of the act (21 U.S.C. 321(h)) to include
certain articles that were once regulated
as drugs. Under the 1976 amendments,
Congress classified into class III all
transitional devices, i.e., those devices
previously regulated as new drugs,
including the absorbable PDS suture.
Section 520(1)(2) of the act (21 U.S.C.
360j(1)(2)) provides that the
manufacturer or importer of a device
classified in class III under the
transitional provisions may file a
petition for reclassification of the device
into class I or class II. Procedures for
filing and review of classification
petitions are set forth in § 860.136 (21
CFR 860.136).

II. Regulatory History of the Device

Under section 520(1)(2) of the act and
§860.136, on August 25, 1999, FDA
filed a petition submitted by Ethicon,
Inc., requesting reclassification of the
absorbable PDS suture from class III to
class II. Class II devices are those
devices for which the general controls
by themselves are insufficient to
provide reasonable assurance of safety
and effectiveness, but for which there is
sufficient information to establish
special controls to provide such
assurance, including performance
standards, postmarket surveillance,
patient registries, development and
dissemination of guidelines,
recommendations, and any other
appropriate actions the agency deems
necessary (section 513(a)(1)(B) of the
act). FDA consulted with members of

the General and Plastic Surgery Devices
Panel (the Panel members) regarding
reclassification of the absorbable PDS
suture. The Panel members
recommended that FDA reclassify the
absorbable PDS suture for soft tissue
approximation, including use in
pediatric cardiovascular tissue where
growth is expected to occur, and
ophthalmic surgery, from class III to
class II. The Panel members also
recommended consensus standards and
device-specific labeling as the special
controls that could reasonably assure
the safety and effectiveness of the
device.

II1. FDA’s Conclusion

FDA considered the Panel members’
recommendations that the generic type
of device, the absorbable PDS suture for
soft tissue approximation, be
reclassified from class III to class IL
After reviewing the data in the petition
and after considering the Panel
members’ recommendations and the
comments, FDA, based on the
information set forth, issued an order to
the petitioner on September 4, 2001,
reclassifying the absorbable PDS suture,
and substantially equivalent devices of
this generic type, from class III to class
II. Accordingly, as required under
§860.136(b)(6), FDA is announcing the
reclassification of the generic absorbable
PDS suture from class III (premarket
approval) into class II (special controls).
The special control capable of providing
reasonable assurance of safety and
effectiveness for this device is a
guidance document entitled “Class II
Special Controls Guidance Document:
Surgical Sutures; Guidance for Industry
and FDA,” which FDA is making
available elsewhere in this issue of the
Federal Register. The guidance
document describes a means by which
surgical suture devices may comply
with the requirement of special controls
for class II devices. Any firm submitting
a premarket notification (510(k)) for a
new PDS suture will need to address the
issues covered in the special control
guidance. However, the firm needs only
to show that its device meets the
recommendations of the guidance or in
some other way provides equivalent
assurances of safety and effectiveness.
The special control guidance document
reframes the risks identified in the PDS
reclassification order to better show
how the mitigating measures
recommended by the guidance are
associated with each risk. The clinical
sequelae of the risks identified in the
order and of the risks identified in the
guidance are identical. FDA notes that
the class II special control guidance
document incorporates consensus
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standards and device-specific labeling.
FDA is codifying the reclassification of
the device by adding § 878.4840.

For the convenience of the readers,
FDA is adding 21 CFR 878.1(e) to
inform the readers where they may find
guidance documents referenced in 21
CFR part 878.

IV. Electronic Access

Guidance documents are available
from the Division of Small
Manufacturers, International, and
Consumer Assistance (DSMICA) (HFZ—
220), Food and Drug Administration,
Center for Devices and Radiological
Health, 1350 Piccard Dr., Rockville, MD
20850. To receive the guidance
document via your fax machine,
telephone the CDRH Facts-On-Demand
(FOD) system at 800-899—0381 or 301—
827-0111 from a touch tone telephone.
Press 1 to enter the system and enter the
document number (1387) followed by
the pound sign (#). Follow the
remaining voice prompts to complete
your request.

Persons interested in obtaining a copy
of the guidance may also do so using the
Internet. The Center for Devices and
Radiological Health (CDRH) maintains a
home page on the Internet at http://
www.fda.gov/cdrh for easy access to
information that may be downloaded to
a personal computer. Updated on a
regular basis, the CDRH Internet site
includes device safety alerts; Federal
Register reprints; information on
premarket submissions, including lists
of approved applications and
manufacturers’ addresses; small
manufacturers’ assistance; information
on video conferencing and electronic
submissions; Mammography Matters;
and other medical device-oriented
information. A search capability for all
guidance documents may be found at
http://www.fda.gov/cdrh/guidance.html.

V. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this reclassification is
of a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VI. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104-4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is

necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this final rule is consistent
with the regulatory philosophy and
principles identified in the Executive
order. In addition, the final rule is not

a significant regulatory action as defined
by the Executive order and so is not
subject to review under the Executive
order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Reclassification of the device
from class III to class I relieves all
manufacturers of the device of the cost
of complying with the premarket
approval requirements in section 515 of
the act (21 U.S.C. 360e). There was only
one manufacturer of this device at the
time FDA reclassified it. Subsequently,
FDA has found another manufacturer’s
device to be substantially equivalent to
the reclassified device. The special
controls guidance document does not
impose any new burdens on these or
future manufacturers. It merely assures
that, in the future, devices of this
generic type will be at least as safe and
effective as the presently marketed
devices. These devices are already
subject to premarket notification and
labeling requirements. The guidance
document merely advises manufacturers
on appropriate means of complying
with these requirements. Furthermore,
this rule may permit small potential
competitors to enter the marketplace by
lowering their costs. The agency,
therefore, certifies that this rule will not
have a significant economic impact on
a substantial number of small entities.
In addition, this rule will not impose
costs of $100 million or more on either
the private sector or State, local, and
tribal governments in the aggregate, and
therefore a summary statement or
analysis under section 202(a) of the
Unfunded Mandates Reform Act of 1995
is not required.

VII. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does

not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

VIII. Paperwork Reduction Act of 1995

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (the PRA) (44 U.S.C. 3501—
3520) is not required. The information
collections addressed in the special
control guidance document identified
by this rule have been approved by
OMB in accordance with the PRA under
the regulations governing premarket
notification submissions (21 CFR part
807, subpart E, OMB control number
0910-0120).

List of Subjects in 21 CFR Part 878

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 878 is
amended as follows:

PART 878—GENERAL AND PLASTIC
SURGERY DEVICES

1. The authority citation for 21 CFR
part 878 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 3601, 371.

2. Section 878.1 is amended by
adding a paragraph (e) to read as
follows:

§878.1 Scope.

(e) Guidance documents referenced in
this part are available on the Internet at
http://www.fda.gov/cdrh/guidance.html.

3. Section 878.4840 is added to
subpart E to read as follows:

§878.4840 Absorbable polydioxanone
surgical suture.

(a) Identification. An absorbable
polydioxanone surgical suture is an
absorbable, flexible, sterile,
monofilament thread prepared from
polyester polymer poly (p-dioxanone)
and is intended for use in soft tissue
approximation, including pediatric
cardiovascular tissue where growth is
expected to occur, and ophthalmic
surgery. It may be coated or uncoated,
undyed or dyed, and with or without a
standard needle attached.

(b) Classification. Class II (special
controls). The special control for the
device is FDA’s “Class II Special
Controls Guidance Document: Surgical
Sutures; Guidance for Industry and
FDA.” See § 878.1(e) for the availability
of this guidance document.
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Dated: October 16, 2002.
Linda S. Kahan,

Deputy Director, Center for Devices and
Radiological Health.

[FR Doc. 02—31993 Filed 12—-18-02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 21
RIN 1076-AD98

Arrangement with States, Territories,
or Other Agencies for Relief of
Distress and Social Welfare of Indians

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Final rule.

SUMMARY: The Bureau of Indian Affairs
(BIA) is removing existing regulations
on Arrangement with States, Territories,
or Other Agencies for Relief of Distress
and Social Welfare of Indians. The
program governed by this rule is now
administered under regulations in the
Indian Self-Determination and
Education Assistance Act. Eliminating
this rule will remove any confusion
regarding the process for providing
certain social services to the tribes.
EFFECTIVE DATE: This action is effective
January 21, 2003.

FOR FURTHER INFORMATION CONTACT:
Larry Blair, Chief, Human Services
Division, Office of Tribal Services,
Bureau of Indian Affairs, Department of
the Interior, 1849 C Street, NW., MS—
4660-MIB, Washington, DG 20240.
Telephone No. (202) 208-2479.
SUPPLEMENTARY INFORMATION: The
authority to issue this document is
vested in the Secretary of the Interior by
5 U.S.C. 301 and 25 U.S.C. 2 and 9. The
Secretary has redelegated this authority
to the Assistant Secretary—Indian
Affairs under part 209, Chapter 8.1, of
the Departmental Manual.

Background

On March 26, 2002, at 67 FR 13732,
the BIA published a proposed rule to
remove 25 CFR part 21, Arrangement
with States, Territories, or Other
Agencies for Relief of Distress and
Social Welfare of Indians. We received
no comments in response to the
proposed rule.

This part is no longer necessary
because this program now falls under
the regulations in 25 CFR part 900 and
25 CFR 273, which carry out the Indian
Self-Determination and Education
Assistance Act (Pub. L. 93-638, 88 Stat.

2203, 25 U.S.C. 450 et seq., as
amended). Therefore, we are removing
this part to clarify that tribal
governments have total responsibility
for managing social service programs.

This rule has never been used by the
Office of Tribal Services, and used only
once by the Office of Indian Education
Programs. The Office of Indian
Education staff has ensured that their
programs will not be negatively
impacted by the removal of this rule.

Regulatory Planning and Review
(Executive Order 12866)

This rule was reviewed by the Office
of Management and Budget, and
determined not to be a significant
regulatory action under Executive Order
12866. This rule has not had an effect
of $100 million or more on the
economy, nor had it adversely or
materially affected the economy,
productivity, competition, jobs, the
environment, public health or safety, of
State, local, or tribal governments or
communities. The removal of this rule
will also not create any serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. The removal of this rule
removes the apparent inconsistency
with the Self-Determination and
Education Assistance Act, as amended.
This rule does not alter the budgetary
effects or entitlements, grants, user fees,
or loan programs or rights or obligations
of their recipients. Part 21 deals with
the negotiation, execution and planning
of social service contracts yet, it has
never been funded or used by the social
services programs. This rule does not
raise novel legal or policy issues
because it has been replaced by a law
more responsive to the needs of the
tribes.

Regulatory Flexibility Act

This rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). This rule involves the
negotiation, execution and planning of
social service contracts, between the
Federal Government and State or local
governments, and does not have an
effect upon the regulation of small
business, organizations or grant
jurisdiction over small governments.
State and local governments will not be
negatively impacted with the
elimination of this rule because it has
never been funded. They also are free to
apply for grants under the Johnson-
O’Malley Act providing no tribe or tribal
entities are interested in applying.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule provides guidance for social
services contracting and has no effect on
the costs or prices in local communities.
This rule does not have significant
adverse effect on competition,
employment, investments, productivity,
innovation, or the ability of the U.S.-
based enterprises to compete with
foreign-based enterprises. This rule does
not affect local enterprises and has
never been used for operation of social
service programs under this part.

Unfunded Mandates Act of 1995

This rule imposes no unfunded
mandates on any State, local, or tribal
government or private entities and is in
compliance with the provisions of the
Unfunded Mandates Act of 1995. This
rule, if funded and used, would provide
the funds needed in the contract to
perform the services.

Takings (Executive Order 12630)

The Department has determined that
this rule does not have significant
“takings” implications, or pertain to
“taking” of private property interests,
nor does it affect private property.

This rule involves the negotiation,
execution and planning of social service
contracts, and does not deal with
private property, or trusts. This rule
does not affect property rights protected
by the Constitution and does not pose
a risk of compensable taking.

Federalism (Executive Order 12612)

The Department has determined that
this rule does not have significant
Federalism effects because it pertains
solely to Federal-tribal relations and
will not interfere with the roles, rights
and responsibilities of states.

Civil Justice Reform (Executive Order
12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and

meets the requirements of section 3(a)
and 3(b)(2) of the Order.

Paperwork Reduction Act of 1995

This rule has been examined under
the Paper Reduction Act of 1995.
Information collection was necessary for
25 CFR part 21 to identify how contract
funds were to be used, and to measure
contractors’ performance and plans for
future performance. Since its inception,
part 21 has never been used by the
social service program, and thus the
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information collections approved for
contract funding or performances were
allowed to expire, unused.

National Environment Policy Act

The Department has determined that
this rule does not constitute a major
Federal action significantly affecting the
quality of human environment and that
no detailed statement is required under
the National Environmental Policy Act
of 1969.

Consultation and Coordination with
Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

List of Subjects in 25 CFR Part 21

Indians, Indian-welfare contracts.

For the reasons stated in the preamble
and under the authority of 25 U.S.C. 9,
amend 25 CFR chapter I by removing
part 21.

Dated: October 25, 2002.

Neal A. McCaleb,

Assistant Secretary—Indian Affairs.

[FR Doc. 02—31984 Filed 12—18-02; 8:45 am]
BILLING CODE 4310-4J-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 9002]
RIN 1545-AX56

Agent for Consolidated Group;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to final regulations that were
published in the Federal Register on
Friday, June 28, 2002 (67 FR 43538)
regarding the agent for subsidiaries of an
affiliated group that files a consolidated
return.

DATES: This correction is effective June
28, 2002.

FOR FURTHER INFORMATION CONTACT:
Gerald B. Fleming, (202) 622-7770,
orGeorge R. Johnson, (202) 622-7930
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations that are the
subject of these corrections are under
sections 1502 and 6402(j) of the Internal
Revenue Code.

Need for Correction

As published, the final regulations
contain errors that may prove to be
misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of the
final regulations (TD 9002), that were
the subject of FR Doc. 02—-16399, is
corrected as follows:

§1.1502-77T [Corrected]

1. On page 43544, column 3, line 8,
the language “year (or agent designated
under” is corrected to read ‘“‘year (or
substitute agent designated under”.

§602.101 [Corrected]

2. On page 43545, column 1, the
amendatory language for paragraph 12
and §602.101(b) is corrected to read as
follows:

12. Section 602.101(b) is amended by
removing the entries*“1.1502-77 . .. ..
.............. 1545-0123" and
“1.1502-77T .. ....... ... ...

..... 1545-1046"" and adding new
entries for §§1.1502—77 and 1.1502—
77A in numerical order to the table to
read as follows:

8§602.101 OMB Control numbers.

* * * * *

(b)* EE

CFR part or section where Current OMB

identified and described control No.

* * * * *
1.1502-77 ..... 1545-1699
1.1502-77A .. 1545-0123

........................................ 1545-1046

* * * * *

Cynthia E. Grigsby,

Chief, Regulations Unit, Associate Chief
Counsel (Income Tax and Accounting).

[FR Doc. 02-31988 Filed 12—-18-02; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1, 301, and 602
[TD 9029]
RIN 1545-BA43

Information Reporting for Qualified
Tuition and Related Expenses;
Magnetic Media Filing Requirements
for Information Returns

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the information
reporting requirements for qualified
tuition and related expenses under
section 60508 of the Internal Revenue
Code, including rules prescribing when
the required information returns must
be filed on magnetic media. The final
regulations reflect changes made to the
law by the Taxpayer Relief Act of 1997
and the amendments made by the
Internal Revenue Service Restructuring
and Reform Act of 1998 and Public Law
107-131. These regulations provide
guidance to eligible educational
institutions that enroll any individual
for any academic period. These
regulations also provide guidance to
insurers that make reimbursements or
refunds of qualified tuition and related
expenses.
DATES: Effective Date: These regulations
are effective December 19, 2002.
Applicability Dates: For dates of
applicability, see § 1.6050S—1(f) and
§301.6011-2(g)(3).
FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Tonya
Christianson, (202) 622—4910; and
concerning the magnetic media filing
specifications, waivers for filing on
magnetic media, and extensions of time,
contact the IRS, Martinsburg Computing
Center, (304) 263—8700 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1545—
1678. Responses to this collection of
information are mandatory.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
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number assigned by the Office of
Management and Budget.

The estimated reporting burden for
the reporting in these regulations is
reflected on the burden for Form 1098-
T.

Estimated total annual reporting
burden for 2001 for Form 1098-T:
3,056,411 hours.

Estimated number of responses for
2001 for Form 1098-T as of November
22,2002:20,376,075.

Estimated average annual burden
hours per response for 2001 for Form
1098-T: 9 minutes.

Comments concerning the accuracy of
this burden and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
W:CAR:MP:FP:S, Washington, DC
20224, and to the Office of Management
and Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains amendments
to the Income Tax Regulations (26 CFR
part 1) relating to the information
reporting requirements for qualified
tuition and related expenses under
section 60508 of the Internal Revenue
Code (Code) and amendments to the
Procedure and Administration
Regulations (26 CFR part 301) relating to
magnetic media reporting. The Taxpayer
Relief Act of 1997 (Public Law 105-34
(111 Stat. 788) (TRA ’97)) added section
60508 of the Code. Section 6050S was
amended by the Internal Revenue
Service Restructuring and Reform Act of
1998 (Public Law 105—-206 (112 Stat.
685) (RRA ’98)), and Public Law 107—-
131 (115 Stat. 2410). In general, section
60508 requires any eligible educational
institution (institution) to file
information returns and to furnish
written information statements to assist
taxpayers and the Internal Revenue
Service (IRS) in determining the amount
of qualified tuition and related expenses
(qualified expenses) for which an
education tax credit is allowable under
section 25A (as well as other tax
benefits for higher education expenses).
See H.R. Conf. Rept. No. 599, 105th
Cong., 2d Sess., pp. 319-320 (1998).

As provided by Public Law 107-131,
for calendar years beginning after

December 31, 2002, institutions may
elect to report either the aggregate
amount of payments received, or the
aggregate amount billed, for qualified
expenses during the calendar year with
respect to individuals enrolled for any
academic period. Institutions must
report separately adjustments (i.e.,
refunds of payments or reductions in
charges) made during the calendar year
to payments received, or amounts
billed, for qualified expenses that were
reported in a prior calendar year. In
addition, institutions must report the
aggregate amount of scholarships or
grants received for an individual’s costs
of attendance that the institution
administered and processed during the
calendar year. Institutions must report
separately adjustments (i.e., refunds or
reductions) made during the calendar
year to scholarships that were reported
in a prior calendar year.

In addition, section 6050S requires
any person engaged in a trade or
business of making payments to any
individual under an insurance
agreement as reimbursements or refunds
of qualified expenses (an insurer) to file
information returns and to furnish
written information statements.

A notice of proposed rulemaking
under section 6050S (REG-105316—98)
was published in the Federal Register
(65 FR 37728) on June 16, 2000 (the
2000 proposed regulations). The 2000
proposed regulations relating to the
information reporting requirements for
institutions and insurers were
withdrawn and a new notice of
proposed rulemaking (REG-161424-01)
was published in the Federal Register
(67 FR 20923) on April 29, 2002 (the
2002 proposed regulations). No request
for a public hearing was received on the
2002 proposed regulations. The IRS
received written and electronic
comments responding to the 2002 notice
of proposed rulemaking. After
consideration of all the comments, the
2002 proposed regulations are adopted
as amended by this Treasury decision.
The revisions are discussed below.

Explanation of Provisions and
Summary of Comments

1. Information Reporting Relating to
Qualified Tuition and Related Expenses

A. Required Reporting and Exceptions
to Reporting

(i) Reporting Based on Academic Year
vs. Calendar Year

One commentator to the 2002
proposed regulations requested that
institutions be allowed to report
financial data based on an academic
year, and not based on a calendar year.

Section 6050S requires institutions to
report on a calendar year in order to
assist taxpayers in calculating the
education tax credit that is allowable for
qualified expenses paid during a
calendar year. Therefore, the final
regulations do not adopt this
recommendation.

(ii) Exception for Noncredit Courses

The 2002 proposed regulations
provide an exception to reporting for
any student who is enrolled during the
calendar year only in courses for which
no academic credit is offered. Several
commentators to the 2002 proposed
regulations requested that if a student is
enrolled both in courses for which
academic credit is offered (e.g., courses
in a postsecondary degree program) and
courses for which no academic credit is
offered (e.g., courses in a continuing
education program), institutions should
be required to report only the courses
for which academic credit is offered.
The commentators suggested that the
exception to reporting should be based
on the category of courses, not the
category of students. The commentators
explained that institutions maintain
separate databases for credit courses and
noncredit courses and that it would
create a substantial hardship if
institutions were required to report for
both credit courses and noncredit
courses. In response to these comments,
and because under section 25A and the
regulations thereunder a student
enrolled in a postsecondary degree
program is not eligible to claim a Hope
Scholarship Credit (and may not be
eligible to claim a Lifetime Learning
Credit) for noncredit courses, the final
regulations adopt this recommendation.
Accordingly, the final regulations
provide that institutions are not
required to report with respect to
courses for which no academic credit is
offered by the institution, even if the
student is enrolled in a degree program.

(iii) No Exception for Small Amounts of
Qualified Tuition and Related Expenses

One commentator to the 2002
proposed regulations requested that the
regulations provide an exception to
reporting for qualified expenses of $100
or less. The limited exceptions to
required reporting are based on the fact
that certain categories of students may
not be eligible to claim the education
tax credit and that certain payments
may not be taken into account in
calculating the amounts paid for
qualified expenses for which an
education tax credit is allowable. An
exception to reporting for small
amounts of qualified expenses has no
relationship to whether an education tax
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credit is allowable for amounts paid for
qualified expenses. Therefore, the final
regulations do not adopt this
recommendation.

(iv) Exception for Students Whose
Qualified Expenses Are Covered by
Formal Billing Arrangement

The 2002 proposed regulations
provide an exception to reporting for
any student whose qualified expenses
are paid by the student’s employer
through a formal billing arrangement
under which the employer’s employees
attend the institution, the institution
bills only the employer, and the
institution does not maintain a separate
account for any employee/student.
Several commentators to the 2002
proposed regulations requested that this
exception be expanded to include
formal billing arrangements between
institutions and other third party
payors, such as the Veterans’
Administration, U.S. Armed Forces, and
other governmental and private
organizations.

Under section 25A and the
regulations thereunder, a taxpayer
cannot claim the education tax credit for
educational expenses paid with
amounts that are excludable from gross
income. Educational expenses paid
through a formal billing arrangement
between an institution and a
governmental entity, such as the
Veterans’ Administration, often are
excludable from the gross income of the
individual student. Therefore, the final
regulations expand the exception to
cover formal billing arrangements
between an institution and a
governmental entity under which the
institution bills only the governmental
entity and does not maintain a separate
account with respect to any individual
student. In addition, the final
regulations authorize the Commissioner
to designate additional types of formal
billing arrangements for which no
reporting will be required. It is
anticipated that any additional formal
billing arrangements designated by the
Commissioner will be limited to
situations in which the individual
students generally would not be eligible
to claim an education tax credit with
respect to the payments made by the
institutional third party payor.

(v) Family Educational Rights and
Privacy Act and Optional Reporting

The U.S. Department of Education has
previously determined that reporting
under section 6050S does not violate the
Family Educational Rights and Privacy
Act (FERPA) (20 U.S.C. 1232g). Several
commentators to the 2002 proposed
regulations requested clarification as to

whether an institution that chooses to
report on all students under section
60508, even if the regulations provide
an exception to required reporting,
would violate FERPA. After the 2002
proposed regulations were issued, the
Treasury Department asked the
Department of Education to consider
whether its earlier determination would
extend to an institution that chooses to
report on students otherwise covered by
an exception to required reporting. The
Department of Education has recently
determined that an institution will not
violate FERPA if it chooses to report
information on all students in
accordance with section 6050S, even if
the regulations provide an exception to
required reporting.

B. Required Information for Institutions

(i) Reporting Amounts Billed in One
Year That Relate to an Academic Period
That Begins During the First Three
Months of the Next Year

Several commentators to the 2002
proposed regulations requested that the
final regulations eliminate the
requirement that institutions indicate
that amounts reported as billed in one
calendar year relate to qualified
expenses for an academic period that
begins during the first three months of
the next calendar year. The
commentators explained that most
institutions bill late in one calendar year
for the qualified expenses that relate to
an academic period that begins in the
first three months of the next calendar
year. The commentators questioned the
usefulness of this information.

Under section 25A and the
regulations thereunder, the education
tax credit is allowable only for amounts
actually paid during the calendar year
for an academic period that begins
during the same calendar year or during
the first three months of the next
calendar year. Therefore, there may be
situations where an institution reports
amounts billed for qualified expenses in
one calendar year that relate to an
academic period that begins during the
first three months of the next calendar
year, and the taxpayer pays the qualified
expenses in the next calendar year. In
this situation, the taxpayer and the IRS
should be advised that the amounts
reported as billed during a calendar year
may not be amounts for which the
taxpayer may claim the education tax
credit for that year. Therefore, the final
regulations do not adopt this
recommendation.

(ii) Reporting Requirements for
Increases to Charges for Qualified
Expenses and Grants Reported for a
Prior Calendar Year

One commentator requested
clarification as to whether the 2002
proposed regulations purposely did not
require separate reporting for increases
to charges for qualified expenses and
grants reported by the institution for a
prior calendar year. The amendments to
section 6050S by Public Law 107-131
require institutions to report the
aggregate amount of charges for
qualified expenses and the aggregate
amount of grants administered and
processed during the calendar year.
These aggregate amounts would include
any increases in charges for qualified
expenses that relate to a prior year and
any increases in grants that relate to a
prior year. Therefore, no separate
reporting is required for increases to
charges for qualified expenses and
grants that relate to a prior year.

(iii) Information Contact

The 2002 proposed regulations
require institutions and insurers to
include on the information statement
furnished to the student the name,
address, and phone number of the office
or department within the institution or
insurer that is the information contact.
Several commentators requested that the
regulations be revised to allow third
party service providers that file
information returns on behalf of the
institutions or the insurers, as well as a
third party call centers, to be designated
as the information contact. Consistent
with section 6050S(d)(1), the final
regulations require institutions and
insurers to include the name, address,
and phone number of the information
contact of the person required to file the
information return. This provision does
not preclude any institution or insurer
that is required to file an information
return from including, in addition to its
own name, address, and phone number,
the name, address, and phone number
of a third party service provider.

C. Information Reporting Penalties

(i) Filing Information Returns With
Missing TINs

Several commentators to the 2002
proposed regulations requested that
institutions not be required to file
information returns and to furnish
information statements for students who
refuse to provide their TINs.
Information returns and information
statements with missing TINs are useful
to both the IRS and the taxpayer in
verifying the amount of any allowable
education tax credit (as well as other tax
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benefits for higher education expenses).
Therefore, the final regulations do not
adopt this recommendation.

2. Requirement To File Information
Returns on Magnetic Media

The final regulations amend the
regulations under section 6011(e) to
require institutions and insurers who
are required to file 250 or more Forms
1098-T, “Tuition Statement,” to file on
magnetic media.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. A final regulatory
flexibility analysis has been prepared
for the collection of information in this
Treasury decision. This analysis is set
forth in this preamble under the heading
“Final Regulatory Flexibility Analysis.”
Pursuant to section 7805(f) of the Code,
the proposed regulations preceding
these regulations were submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Final Regulatory Flexibility Analysis

The collection of information
contained in § 1.6050S-1 is needed to
assist the IRS and taxpayers in
determining the amount of any
education tax credit allowable under
section 25A (as well as other tax
benefits for higher education expenses).
The objectives of these final regulations
are to provide uniform, practicable, and
administrable rules under section
6050S. The types of small entities to
which the regulations may apply are
small eligible educational institutions
(such as colleges and universities) and
certain insurers who reimburse
educational expenses.

There are no known Federal rules that
duplicate, overlap, or conflict with these
regulations. The regulations are
considered to have the least economic
impact on small entities of all
alternatives considered.

Moreover, the regulations requiring
filing Forms 1098—T on magnetic media
impose no additional reporting or
record keeping and only prescribe the
method of filing information returns
that are already required to be filed.
Further, these regulations are consistent
with the statutory requirement that an
institution or insurer is not required to
file Forms 1098-T on magnetic media
unless required to file at least 250 or

more returns during the year. Finally,
the economic impact caused by
requiring Forms 1098—T on magnetic
media should be minimal because most
institutions’ or insurers’ operations are
computerized. Even if their operations
are not computerized, the incremental
cost of magnetic media reporting should
be minimal in most cases because of the
availability of computer service bureaus.
In addition, the existing regulations
under section 6011(e) provide that the
IRS may waive the magnetic media
filing requirements on a showing of
hardship. The waiver authority will be
exercised so as not to unduly burden
institutions and insurers lacking both
the necessary data processing facilities
and access at a reasonable cost to
computer service bureaus.

Drafting Information

The principal author of the
regulations is Tonya Christianson,
Office of Associate Chief Counsel
(Procedure and Administration),
Administrative Provisions and Judicial
Practice Division. However, other
personnel from the IRS and the Treasury
Department participated in the
development of the regulations.

List of Subjects

26 CFR Part 1

Income tax, Reporting and record
keeping requirements.

26 CFR Part 301

Employment tax, Estate tax, Excise
tax, Gift tax, Income tax, Penalties,
Reporting and record keeping
requirements.

26 CFR Part 602
Reporting and recordkeeping.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1, 301, and
602 are amended as follows:

PART 1—INCOME TAX

1. The authority citation for part 1 is
amended by adding an entry in
numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.6050S-1 also issued under
section 26 U.S.C. 6050S(g).* * *

2. Section 1.6050S-0 is amended by
revising the introductory language and
adding new entries for § 1.6050S-1 to
read as follows:

§1.6050S-0 Table of contents

This section lists captions contained
in §§1.60505-1, 1.6050S-2T, 1.6050S—
3, and 1.6050S—4T.

§1.6050S-1 Information reporting for
qualified tuition and related expenses.

(a) Information reporting requirement.

(1) In general.

(2) Exceptions.

(i) No reporting by institutions or insurers for
nonresident alien individuals.

(ii) No reporting by institutions for noncredit

courses.

A) In general.

B) Academic credit defined.

C) Example.

iii) No reporting by institutions for
individuals whose qualified tuition and
related expenses are waived or are paid
with scholarships.

(iv) No reporting by institutions for
individuals whose qualified tuition and
related expenses are covered by a formal
billing arrangement.

(A) In general.

(B) Formal billing arrangement defined.

(b) Requirement to file return.

(1)

(2

(
(
(
(

In general.

Information reporting requirements for
institutions that elect to report payments
received for qualified tuition and related
expenses.

(i) In general.

(i1) Information included on return.

(iii) Reportable amount of payments received
for qualified tuition and related expenses
during calendar year determined.

(iv) Separate reporting of reimbursements or
refunds of payments of qualified tuition
and related expenses that were reported
for a prior calendar year.

(v) Payments received for qualified tuition
and related expenses determined.

(vi) Reimbursements or refunds of payments
for qualified tuition and related expenses
determined.

(vii) Examples.

(3) Information reporting requirements for
institutions that elect to report amounts
billed for qualified tuition and related
expenses.

(i) In general.

(ii) Information included on return.

(iii) Reportable amounts billed for qualified
tuition and related expenses during
calendar year determined.

(iv) Separate reporting of reductions made to
amounts billed for qualified tuition and
related expenses that were reported for a
prior calendar year.

(v) Examples.

(4) Requirements for insurers.

(i) In general.

(ii) Information included on return.

(5) Time and place for filing return.

(i) In general.

(ii) Return for nonresident alien individual.

(iii) Extensions of time.

(6) Use of magnetic media.

(c) Requirement to furnish statement.

(1) In general.

(2) Time and manner for furnishing

statement.

(i) In general.

(ii) Statement to nonresident alien

individual.

iii) Extensions of time.

3) Copy of Form 1098-T.

d) Special rules.

1) Enrollment determined.

(
(
(
(
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(2) Payments of qualified tuition and related
expenses received or collected by one or
more persons.

i) In general.

ii) Exception.

3) Governmental units.

e) Penalty provisions.

1) Failure to file correct returns.

2) Failure to furnish correct information
statements.

(3) Waiver of penalties for failures to include

a correct TIN.

(i) In general.

(ii) Acting in a responsible manner.

(iii) Manner of soliciting TIN.

(
(
(
(
(
(

(4) Failure to furnish TIN.
(f) Effective date.

* * * * *

3. Section 1.6050S-1 is added to read
as follows:

§1.6050S-1 Information reporting for
qualified tuition and related expenses.

(a) Information reporting
requirement—(1) In general. Except as
provided in paragraph (a)(2) of this
section, any eligible educational
institution (as defined in section
25A(f)(2) and the regulations
thereunder) (an institution) that enrolls
(as determined under paragraph (d)(1) of
this section) any individual for any
academic period (as defined in the
regulations under section 25A), and any
person that is engaged in a trade or
business of making payments under an
insurance arrangement as
reimbursements or refunds (or other
similar amounts) of qualified tuition
and related expenses (as defined in
section 25A(f)(1) and the regulations
thereunder) (an insurer) must—

(i) File an information return, as
described in paragraph (b) of this
section, with the Internal Revenue
Service (IRS) with respect to each
individual described in paragraph (b) of
this section; and

(ii) Furnish a statement, as described
in paragraph (c) of this section, to each
individual described in paragraph (c) of
this section.

(2) Exceptions—(i) No reporting by
institution or insurer for nonresident
alien individuals. The information
reporting requirements of this section
do not apply with respect to any
individual who is a nonresident alien
(as defined in section 7701(b) and
§301.7701(b)-3 of this chapter) during
the calendar year, unless the individual
requests the institution or insurer to
report. If a nonresident alien individual
requests an institution or insurer to
report, the institution or insurer must
comply with the requirements of this
section for the calendar year with
respect to which the request is made.

(ii) No reporting by institutions for
noncredit courses—(A) In general. The

information reporting requirements of
this section do not apply with respect to
any course for which no academic credit
is offered by the institution.

(B) Academic credit defined.
Academic credit means credit offered by
an institution for the completion of
course work leading toward a post-
secondary degree, certificate, or other
recognized post-secondary educational
credential.

(C) Example. The following example
illustrates the rules of this paragraph
(a)(2)(id):

Example. Student A, a medical doctor,
takes a course at University X’s medical
school. Student A takes the course to fulfill
State Y’s licensing requirement that medical
doctors attend continuing medical education
courses each year. Student A is not enrolled
in a degree program at University X and takes
the medical course through University X’s
continuing professional education division.
University X does not offer credit toward a
post-secondary degree on an academic
transcript for the completion of the course
but gives Student A a certificate of
attendance upon completion. Under this
paragraph (a)(2)(ii), University X is not
subject to the information reporting
requirements of section 60508S and this
section for the medical education course
taken by Student A.

(iii) No reporting by institutions for
individuals whose qualified tuition and
related expenses are waived or are paid
with scholarships. The information
reporting requirements of this section
do not apply with respect to any
individual whose qualified tuition and
related expenses are waived in their
entirety or are paid entirely with
scholarships.

(iv) No reporting by institutions for
individuals whose qualified tuition and
related expenses are covered by a
formal billing arrangement— (A) In
general. The information reporting
requirements of this section do not
apply with respect to any individual
whose qualified tuition and related
expenses are covered by a formal billing
arrangement as defined in paragraph
(a)(2)(iv)(B) of this section.

(B) Formal billing arrangement
defined. A formal billing arrangement
means—

(1) An arrangement in which the
institution bills only an employer for
education furnished by the institution to
an individual who is the employer’s
employee and does not maintain a
separate financial account for that
individual;

(2) An arrangement in which the
institution bills only a governmental
entity for education furnished by the
institution to an individual and does not
maintain a separate financial account
for that individual; or

(3) Any other similar arrangement in
which the institution bills only an
institutional third party for education
furnished to an individual and does not
maintain a separate financial account
for that individual, but only if
designated as a formal billing
arrangement by the Commissioner in
published guidance of general
applicability or in guidance directed to
participants in specific arrangements.

(b) Requirement to file return—(1) In
general. Institutions may elect to report
either the information described in
paragraph (b)(2) of this section, or the
information described in paragraph
(b)(3) of this section. Once an institution
elects to report under either paragraph
(b)(2) or (3) of this section, the
institution must use the same reporting
method for all calendar years in which
it is required to file returns, unless
permission is granted to change
reporting methods. Paragraph (b)(2) of
this section requires institutions to
report, among other information, the
amount of payments received during the
calendar year for qualified tuition and
related expenses. Institutions must
report separately adjustments made
during the calendar year that relate to
payments received for qualified tuition
and related expenses that were reported
for a prior calendar year. For purposes
of paragraph (b)(2) of this section, an
adjustment made to payments received
means a reimbursement or refund.
Paragraph (b)(3) requires institutions to
report, among other information, the
amounts billed during the calendar year
for qualified tuition and related
expenses. Institutions must report
separately adjustments made during the
calendar year that relate to amounts
billed for qualified tuition and related
expenses that were reported for a prior
calendar year. For purposes of
paragraph (b)(3) of this section, an
adjustment made to amounts billed
means a reduction in charges. Insurers
must report the information described
in paragraph (b)(4) of this section.

(2) Information reporting
requirements for institutions that elect
to report payments received for
qualified tuition and related expenses—
(i) In general. Except as provided in
paragraph (a)(2) of this section, an
institution reporting payments received
for qualified tuition and related
expenses must file an information
return with the IRS on Form 1098-T,
“Tuition Statement,” with respect to
each individual enrolled (as determined
in paragraph (d)(1) of this section) for an
academic period beginning during the
calendar year or during a prior calendar
year and for whom a transaction
described in paragraphs (b)(2)(ii)(C), (E),
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(F) or (G) of this section is made during
the calendar year. An institution may
use a substitute Form 1098-T if the
substitute form complies with
applicable revenue procedures relating
to substitute forms (see §601.601(d)(2)
of this chapter).

(ii) Information included on return.
An institution reporting payments
received for qualified tuition and related
expenses must include on Form 1098-
T—

(A) The name, address, and taxpayer
identification number (TIN)(as defined
in section 7701(a)(41)) of the institution;

(B) The name, address, and TIN of the
individual who is, or has been, enrolled
by the institution;

(C) The amount of payments of
qualified tuition and related expenses
that the institution received from any
source with respect to the individual
during the calendar year;

(D) An indication by the institution
whether any payments received for
qualified tuition and related expenses
reported for the calendar year relate to
an academic period that begins during
the first three months of the next
calendar year;

(E) The amount of any scholarships or
grants for the payment of the
individual’s costs of attendance that the
institution administered and processed
during the calendar year;

(F) The amount of any
reimbursements or refunds of qualified
tuition and related expenses made
during the calendar year with respect to
the individual that relate to payments of
qualified tuition and related expenses
that were reported by the institution for
a prior calendar year;

(G) The amount of any reductions to
the amount of scholarships or grants for
the payment of the individual’s costs of
attendance that were reported by the
institution with respect to the
individual for a prior calendar year;

(H) A statement or other indication
showing whether the individual was
enrolled for at least half of the normal
full-time work load for the course of
study the individual is pursuing for at
least one academic period that begins
during the calendar year (see section
25A and the regulations thereunder);

(I) A statement or other indication
showing whether the individual was
enrolled in a program leading to a
graduate-level degree, graduate-level
certificate, or other recognized graduate-
level educational credential; and

(J) Any other information required by
Form 1098-T and its instructions.

(iii) Reportable amount of payments
received for qualified tuition and related
expenses during calendar year
determined. The amount of payments

received for qualified tuition and related
expenses with respect to an individual
during the calendar year that is
reportable on Form 1098-T is
determined by netting the amount of
payments received (as defined in
paragraph (b)(2)(v) of this section) for
qualified tuition and related expenses
during the calendar year against any
reimbursements or refunds (as defined
in paragraph (b)(2)(vi) of this section)
made during the calendar year that
relate to payments received for qualified
tuition and related expenses during the
same calendar year.

(iv) Separate reporting of
reimbursements or refunds of payments
of qualified tuition and related expenses
that were reported for a prior calendar
year. An institution must separately
report on Form 1098-T any
reimbursements or refunds (as defined
in paragraph (b)(2)(vi) of this section)
made during the current calendar year
that relate to payments of qualified
tuition and related expenses that were
reported by the institution for a prior
calendar year. Such reimbursements or
refunds shall not be netted against the
payments received for qualified tuition
and related expenses during the current
calendar year.

(v) Payments received for qualified
tuition and related expenses
determined. For purposes of
determining the amount of payments
received for qualified tuition and related
expenses during a calendar year,
payments received with respect to an
individual during the calendar year
from any source (except for any
scholarship or grant that, by its terms,
must be applied to expenses other than
qualified tuition and related expenses,
such as room and board) are treated as
payments of qualified tuition and
related expenses up to the total amount
billed by the institution for such
expenses. For purposes of this section,
a payment includes any positive
account balance (such as any
reimbursement or refund credited to an
individual’s account) that an institution
applies toward current charges.

(vi) Reimbursements or refunds of
payments for qualified tuition and
related expenses determined. For
purposes of determining the amount of
reimbursements or refunds made of
payments received for qualified tuition
and related expenses, any
reimbursement or refund made with
respect to an individual during a
calendar year (except for any refund of
a scholarship or grant that, by its terms,
was required to be applied to expenses
other than qualified tuition and related
expenses, such as room and board) is
treated as a reimbursement or refund of

payments for qualified tuition and
related expenses up to the amount of
any reduction in charges for such
expenses. For purposes of this section,
a reimbursement or refund includes
amounts that an institution credits to an
individual’s account, as well as amounts
disbursed to, or on behalf of, the
individual.

(vii) Examples. The following
examples illustrate the rules in this
paragraph (b)(2):

Example 1. (i) In early August 2003,
University X bills enrolled Student A
$10,000 for qualified tuition and related
expenses and $6,000 for room and board for
the 2003 Fall semester. In late August 2003,
Student A pays $11,000 to University X. In
early September 2003, Student A drops to
half-time enrollment for the 2003 Fall
semester. In late September 2003, University
X credits $5,000 to Student A’s account,
reflecting a $5,000 reduction in charges for
qualified tuition and related expenses. In late
September 2003, University X applies the
$5,000 positive account balance toward
current charges.

(ii) Under paragraph (b)(2)(v) of this
section, the $11,000 payment is treated as a
payment of qualified tuition and related
expenses up to the $10,000 billed for
qualified tuition and related expenses. Under
paragraph (b)(2)(vi) of this section, the $5,000
credited to the student’s account is treated as
a reimbursement or refund of payments for
qualified tuition and related expenses,
because the current year charges for qualified
tuition and related expenses were reduced by
$5,000. Under paragraph (b)(2)(iii) of this
section, University X is required to net the
$10,000 payment received for qualified
tuition and related expenses during 2003
against the $5,000 reimbursement or refund
of payments received for qualified tuition
and related expenses during 2003. Therefore,
Institution X is required to report $5,000 of
payments received for qualified tuition and
related expenses during 2003.

Example 2. (i) The facts are the same as in
Example 1, except that Student A pays the
full $16,000 in late August 2003. In late
September 2003, University X reduces the
tuition charges by $5,000 and issues a $5,000
refund to Student A.

(ii) Under paragraph (b)(2)(v) of this
section, the $16,000 payment is treated as a
payment of qualified tuition and related
expenses up to the $10,000 billed for
qualified tuition and related expenses. Under
paragraph (b)(2)(vi) of this section, the $5,000
refund is treated as reimbursement or refund
of payments for qualified tuition and related
expenses, because the current year charges
for qualified tuition and related expenses
were reduced by $5,000. Under paragraph
(b)(2)(iii) of this section, University X is
required to net the $10,000 payment received
for qualified tuition and related expenses
during 2003 against the $5,000
reimbursement or refund of payments
received for qualified tuition and related
expenses during 2003. Therefore, Institution
X is required to report $5,000 of payments
received for qualified tuition and related
expenses during 2003.
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Example 3. (i) The facts are the same as in
Example 1, except that Student A is enrolled
full-time, and, in early September 2003,
Student A decides to live at home with her
parents. In late September 2003, University X
adjusts Student A’s account to eliminate
room and board charges and issues a $1,000
refund to Student A.

(ii) Under paragraph (b)(2)(v) of this
section, the $11,000 payment is treated as a
payment of qualified tuition and related
expenses up to the $10,000 billed for
qualified tuition and related expenses. Under
paragraph (b)(2)(vi) of this section, the $1,000
refund is not treated as reimbursement or
refund of payments for qualified tuition and
related expenses, because there is no
reduction in charges for qualified tuition and
related expenses. Therefore, under paragraph
(b)(2)(iii) of this section, University X is
required to report $10,000 of payments
received for qualified tuition and related
expenses during 2003.

Example 4. (i) In early December 2003,
College Y bills enrolled Student B $10,000
for qualified tuition and related expenses and
$6,000 for room and board for the 2004
Spring semester. In late December 2003,
Student B pays $16,000. In mid-January
2004, after the 2004 Spring semester classes
begin, Student B drops to half-time
enrollment. In mid-January 2004, College Y
credits Student B’s account with $5,000,
reflecting a $5,000 reduction in charges for
qualified tuition and related expenses, but
does not issue a refund to Student B. In early
August 2004, College Y bills Student B
$10,000 for qualified tuition and related
expenses $6,000 for room and board for the
2004 Fall semester. In early September 2004,
College Y applies the $5,000 positive account
balance toward Student B’s $16,000 bill for
the 2004 Fall semester. In late September
2004, Student B pays $6,000 towards the
charges.

(ii) In the reporting for calendar year 2003,
under paragraph (b)(2)(v) of this section, the
$16,000 payment in December 2003 is treated
as a payment of qualified tuition and related
expenses up to the $10,000 billed for
qualified tuition and related expenses. Under
paragraph (b)(2)(iii) of this section, College Y
is required to report $10,000 of payments
received for qualified tuition and related
expenses during 2003. In addition, College Y
is required to indicate that the payments
reported for 2003 relate to an academic
period that begins during the first three
months of the next calendar year.

(iii) In the reporting for calendar year 2004,
under paragraph (b)(2)(vi) of this section, the
$5,000 credited to Student B’s account is
treated as a reimbursement or refund of
qualified tuition and related expenses,
because the charges for qualified tuition and
related expenses were reduced by $5,000.
Under paragraph (b)(2)(iv) of this section, the
$5,000 reimbursement or refund of qualified
tuition and related expenses must be
separately reported on Form 1098-T because
it relates to payments of qualified tuition and
related expenses reported by College Y for
2003. Under paragraph (b)(2)(v) of this
section, the $5,000 positive account balance
that is applied toward charges for the 2004
Fall semester is treated as a payment.

Therefore, College Y received total payments
of $11,000 during 2004 (the $5,000 credit
plus the $6,000 payment). Under paragraph
(b)(2)(v) of this section, the $11,000 of total
payments are treated as a payment of
qualified tuition and related expenses up to
the $10,000 billed for such expenses.
Therefore, for 2004, College Y is required to
report $10,000 of payments received for
qualified tuition and related expenses during
2004 and a $5,000 refund of payments of
qualified tuition and related expenses
reported for 2003.

(3) Information reporting
requirements for institutions that elect
to report amounts billed for qualified
tuition and related expenses—(i) In
general. Except as provided in
paragraph (a)(2) of this section, an
institution reporting amounts billed for
qualified tuition and related expenses
must file an information return on Form
1098-T with respect to each individual
enrolled (as determined in paragraph
(d)(1) of this section) for an academic
period beginning during the calendar
year or during a prior calendar year and
for whom a transaction described in
paragraphs (b)(3)(ii)(C), (E), (F) or (G) of
this section is made during the calendar
year. An institution may use a substitute
Form 1098-T if the substitute form
complies with applicable revenue
procedures relating to substitute forms
(see § 601.601(d)(2) of this chapter).

(ii) Information included on return.
An institution reporting amounts billed
for qualified tuition and related
expenses must include on Form 1098—
T—

(A) The name, address, and taxpayer
identification number (TIN)(as defined
in section 7701(a)(41)) of the institution;

(B) The name, address, and TIN of the
individual who is, or has been, enrolled
by the institution;

(C) The amount billed for qualified
tuition and related expenses with
respect to the individual during the
calendar year;

(D) An indication by the institution
whether any amounts billed for
qualified tuition and related expenses
reported for the calendar year relate to
an academic period that begins during
the first three months of the next
calendar year;

(E) The amount of any scholarships or
grants for the payment of the
individual’s costs of attendance that the
institution administered and processed
during the calendar year;

(F) The amount of any reductions in
charges made during the calendar year
with respect to the individual that relate
to amounts billed for qualified tuition
and related expenses that were reported
by the institution for a prior calendar
year;

(G) The amount of any reductions to
the amount of scholarships or grants for
the payment of the individual’s costs of
attendance that were reported by the
institution with respect to the
individual for a prior calendar year;

(H) A statement or other indication
showing whether the individual was
enrolled for at least half of the normal
full-time work load for the course of
study the individual is pursuing for at
least one academic period that begins
during the calendar year (see section
25A and the regulations thereunder);

(I) A statement or other indication
showing whether the individual was
enrolled in a program leading to a
graduate-level degree, graduate-level
certificate, or other recognized graduate-
level educational credential; and

(J) Any other information required by
Form 1098-T and its instructions.

(iii) Reportable amounts billed for
qualified tuition and related expenses
during calendar year determined. The
amount billed for qualified tuition and
related expenses with respect to an
individual during the calendar year that
is reportable on Form 1098-T is
determined by netting the amounts
billed for qualified tuition and related
expenses during the calendar year
against any reductions in charges for
qualified tuition and related expenses
made during the calendar year that
relate to amounts billed for qualified
tuition and related expenses during the
same calendar year.

(iv) Separate reporting of reductions
made to amounts billed for qualified
tuition and related expenses that were
reported for a prior calendar year. An
institution must separately report on
Form 1098-T any reductions in charges
made during the current calendar year
that relate to amounts billed for
qualified tuition and related expenses
that were reported by the institution for
a prior calendar year. Such reductions
shall not be netted against amounts
billed for qualified tuition and related
expenses during the current calendar
year.

(v) Examples. The following examples
illustrate the rules in this paragraph
(b)(3):

Example 1. (i) In early August 2003,
University X bills enrolled Student A
$10,000 for qualified tuition and related
expenses and $6,000 for room and board for
the 2003 Fall semester. In late August 2003,
Student A pays $11,000 to University X. In
early September 2003, Student A drops to
half-time enrollment for the 2003 Fall
semester. In late September 2003, University
X adjusts Student A’s account and reduces
the charges for qualified tuition and related
expenses by $5,000 to reflect half-time
enrollment. In late September 2003,
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University X applies the $5,000 account
balance toward current charges.

(ii) Under paragraph (b)(3)(iii) of this
section, University X is required to net the
$10,000 amount of qualified tuition and
related expenses billed during 2003 against
the $5,000 reduction in charges for qualified
tuition and related expenses during 2003.
Therefore, Institution X is required to report
$5,000 in amounts billed for qualified tuition
and related expenses during 2003.

Example 2. (i) The facts are the same as in
Example 1, except that, in addition, in early
December 2003, College X bills Student A
$10,000 for qualified tuition and related
expenses and $6,000 for room and board for
the 2004 Spring semester. In early January
2004, Student A pays $16,000. In mid-
January 2004, after the 2004 Spring semester
classes begin, Student A drops to half-time
enrollment. In mid-January 2004, College X
credits $5,000 to Student A’s account,
reflecting a $5,000 reduction in charges for
qualified tuition and related expenses, but
does not issue a refund check to Student A.
In early August 2004, College X bills Student
A $10,000 for qualified tuition and related
expenses and $6,000 for room and board for
the 2004 Fall semester. In early September
2004, College X applies the $5,000 positive
account balance toward Student A’s $16,000
bill for the 2004 Fall semester. In late
September 2004, Student A pays $6,000
toward the charges.

(ii) In the reporting for calendar year 2003,
under paragraph (b)(3)(iii) of this section,
College X is required to report $15,000
amounts billed for qualified tuition and
related expenses during 2003 ($5,000 for the
2003 Fall semester and $10,000 for the 2004
Spring semester). In addition, College X is
required to indicate that some of the amounts
billed for qualified tuition and related
expenses reported for 2003 relate to an
academic period that begins during the first
three months of the next calendar year.

(iii) In the reporting for calendar year 2004,
under paragraph (b)(3)(iv) of this section, the
$5,000 reduction in charges for qualified
tuition and related expenses must be
separately reported on Form 1098-T because
it relates to amounts billed for qualified
tuition and related expenses that were
reported by College X for 2003. Under
paragraph (b)(3)(iii) of this section, College X
is required to report $10,000 in amounts
billed for qualified tuition and related
expenses during 2004.

(4) Requirements for insurers—(i) In
general. Except as otherwise provided
in this section, an insurer must file an
information return for each individual
with respect to whom reimbursements
or refunds of qualified tuition and
related expenses are made during the
calendar year on Form 1098-T. An
insurer may use a substitute Form 1098—
T if the substitute form complies with
applicable revenue procedures relating
to substitute forms (see §601.601(d)(2)
of this chapter).

(ii) Information included on return.
An insurer must include on Form 1098—
T—

(A) The name, address, and taxpayer
identification number (TIN) (as defined
in section 7701(a)(41)) of the insurer;

(B) The name, address, and TIN of the
individual with respect to whom
reimbursements or refunds of qualified
tuition and related expenses were made;

(C) The aggregate amount of
reimbursements or refunds of qualified
tuition and related expenses that the
insurer made with respect to the
individual during the calendar year; and

(D) Any other information required by
Form 1098-T and its instructions.

(5) Time and place for filing return—
(i) In general. Except as provided in
paragraphs (b)(5)(ii) and (iii) of this
section, Form 1098-T must be filed on
or before February 28 (March 31 if filed
electronically) of the year following the
calendar year in which payments were
received, or amounts were billed, for
qualified tuition or related expenses, or
reimbursements, refunds, or reductions
of such amounts were made. An
institution or insurer must file Form
1098-T with the IRS according to the
instructions to Form 1098-T.

(ii) Return for nonresident alien
individual. In general, an institution or
insurer is not required to file a return on
behalf of a nonresident alien individual.
However, if a nonresident alien
individual requests an institution or
insurer to report, the institution or
insurer must file a return described in
paragraph (b) of this section with the
IRS on or before the date prescribed in
paragraph (b)(5)(i) of this section, or on
or before the thirtieth day after the
request, whichever is later.

(iii) Extensions of time. The IRS may
grant an institution or insurer an
extension of time to file returns required
in this section upon a showing of good
cause. See General Instructions for
Forms 1099 series, 1098 series, 5498
series, and W-2G, “Certain Gambling
Winnings,” and applicable revenue
procedures for rules relating to
extensions of time to file (see
§601.601(d)(2) of this chapter).

(6) Use of magnetic media. See
section 6011(e) and §301.6011-2 of this
chapter for rules relating to the
requirement to file Forms 1098-T on
magnetic media.

(c) Requirement to furnish
statement—(1) In general. An institution
or insurer must furnish a statement to
each individual for whom it is required
to file a Form 1098-T. The statement
must include—

(i) The information required under
paragraph (b) of this section;

(ii) A legend that identifies the
statement as important tax information
that is being furnished to the IRS;

(iii) Instructions that—

(A) State that the statement reports
either total payments received by the
institution for qualified tuition and
related expenses during the calendar
year, or total amounts billed by the
institution for qualified tuition and
related expenses during the calendar
year, or the total reimbursements or
refunds made by the insurer;

(B) State that, under section 25A and
the regulations thereunder, the taxpayer
may claim an education tax credit only
with respect to qualified tuition and
related expenses actually paid during
the calendar year; and that the taxpayer
may not be able to claim an education
tax credit with respect to the entire
amount of payments received, or
amounts billed, for qualified tuition and
related expenses reported for the
calendar year;

(C) State that the amount of any
scholarships or grants reported for the
calendar year and other similar amounts
not reported (because they are not
administered and processed by the
institution) may reduce the amount of
any allowable education tax credit for
the taxable year;

(D) State that the amount of any
reimbursements or refunds of payments
received, or reductions in charges, for
qualified tuition and related expenses,
or any reductions to the amount of
scholarships or grants, reported by the
institution with respect to the
individual for a prior calendar year may
affect the amount of any allowable
education tax credit for the prior
calendar year (and may result in an
increase in tax liability for the year of
the refund);

(E) State that the amount of any
reimbursements or refunds of qualified
tuition and related expenses reported by
an insurer may reduce the amount of an
allowable education tax credit for a
taxable year (and may result in an
increase in tax liability for the year of
the refund);

(F) State that the taxpayer should refer
to relevant IRS forms and publications,
and should not refer to the institution or
the insurer, for explanations relating to
the eligibility requirements for, and
calculation of, any allowable education
tax credit; and

(G) Include the name, address, and
phone number of the information
contact of the institution or insurer that
filed the Form 1098-T.

(2) Time and manner for furnishing
statement—(i) In general. Except as
provided in paragraphs (c)(2)(ii) and (iii)
of this section, an institution or insurer
must furnish the statement described in
paragraph (c)(1) of this section to each
individual for whom it is required to file
a return, on or before January 31 of the
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year following the calendar year in
which payments were received, or
amounts were billed, for qualified
tuition and related expenses, or
reimbursements, refunds, or reductions
of such amounts were made. If mailed,
the statement must be sent to the
individual’s permanent address, or the
individual’s temporary address if the
institution or insurer does not know the
individual’s permanent address. If
furnished electronically, the statement
must be furnished in accordance with
the applicable regulations.

(ii) Statement to nonresident alien
individual. If an information return is
filed for a nonresident alien individual,
the institution or insurer must furnish a
statement described in paragraph (c)(1)
of this section to the individual in the
manner prescribed in paragraph (c)(2)(i)
of this section. The statement must be
furnished on or before the later of the
date prescribed in paragraph (c)(2)(i) of
this section or the thirtieth day after the
nonresident alien’s request to report.

(iii) Extensions of time. The IRS may
grant an institution or insurer an
extension of time to furnish the
statements required in this section upon
a showing of good cause. See General
Instructions for Forms 1099 series, 1098
series, 5498 series, and W-2G, ‘““Certain
Gambling Winnings,”” and applicable
revenue procedures for rules relating to
extensions of time to furnish statements
(see §601.601(d)(2) of this chapter).

(3) Copy of Form 1098-T. An
institution or insurer may satisfy the
requirement of this paragraph (c) by
furnishing either a copy of Form 1098—
T and its instructions or another
document that contains all of the
information filed with the IRS and the
information required by paragraph (c)(1)
of this section if the document complies
with applicable revenue procedures
relating to substitute statements (see
§601.601(d)(2) of this chapter).

(d) Special rules—(1) Enrollment
determined. An institution may
determine its enrollment for each
academic period under its own rules
and policies for determining enrollment
or as of any of the following dates—

(1) 30 days after the first day of the
academic period;

(ii) A date during the academic period
on which enrollment data must be
collected for purposes of the Integrated
Post Secondary Education Data System
administered by the Department of
Education; or

(iii) A date during the academic
period on which the institution must
report enrollment data to the State, the
institution’s governing body, or some
other external governing body.

(2) Payments of qualified tuition and
related expenses received or collected
by one or more persons—(i) In general.
Except as otherwise provided in
paragraph (d)(2)(ii) of this section, ifa
person collects or receives payments of
qualified tuition and related expenses
on behalf of another person (e.g., an
institution), the person collecting or
receiving payments must satisfy the
requirements of paragraphs (b) and (c) of
this section. In this case, those
requirements do not apply to the
transfer of the payments to the
institution.

(ii) Exception. If the person collecting
or receiving payments of qualified
tuition and related expenses on behalf
of another person (e.g., an institution)
does not possess the information needed
to comply with the requirements of
paragraphs (b) and (c) of this section,
the other person must satisfy those
requirements.

(3) Governmental units. An institution
or insurer that is a governmental unit,
or an agency or instrumentality of a
governmental unit, is subject to the
requirements of paragraphs (b) and (c) of
this section and an appropriately
designated officer or employee of the
governmental entity must satisfy those
requirements.

(e) Penalty provisions—(1) Failure to
file correct returns. The section 6721
penalty may apply to an institution or
insurer that fails to file information
returns required by section 6050S and
this section on or before the required
filing date; that fails to include all of the
required information on the return; or
that includes incorrect information on
the return. See section 6721, and the
regulations thereunder, for rules relating
to penalties for failure to file correct
returns. See section 6724, and the
regulations thereunder, for rules relating
to waivers of penalties for certain
failures due to reasonable cause.

(2) Failure to furnish correct
information statements. The section
6722 penalty may apply to an
institution or insurer that fails to furnish
statements required by section 6050S
and this section on or before the
prescribed date; that fails to include all
the required information on the
statement; or that includes incorrect
information on the statement. See
section 6722, and the regulations
thereunder, for rules relating to
penalties for failure to furnish correct
statements. See section 6724, and the
regulations thereunder, for rules relating
to waivers of penalties for certain
failures due to reasonable cause.

(3) Waiver of penalties for failures to
include a correct TIN—(i) In general. In
the case of a failure to include a correct

TIN on Form 1098-T or a related
information statement, penalties may be
waived if the failure is due to reasonable
cause. Reasonable cause may be
established if the failure arose from
events beyond the institution’s or
insurer’s control, such as a failure of the
individual to furnish a correct TIN.
However, the institution or insurer must
establish that it acted in a responsible
manner both before and after the failure.

(ii) Acting in a responsible manner.
An institution or insurer must request
the TIN of each individual for whom it
is required to file a return if it does not
already have a record of the individual’s
correct TIN. If the institution or insurer
does not have a record of the
individual’s correct TIN, then it must
solicit the TIN in the manner described
in paragraph (e)(3)(iii) of this section on
or before December 31 of each year
during which it receives payments, or
bills amounts, for qualified tuition and
related expenses or makes
reimbursements, refunds, or reductions
of such amounts with respect to the
individual. If an individual refuses to
provide his or her TIN upon request, the
institution or insurer must file the
return and furnish the statement
required by this section without the
individual’s TIN, but with all other
required information. The specific
solicitation requirements of paragraph
(e)(3)(iii) of this section apply in lieu of
the solicitation requirements of
§301.6724—1(e) and (f) of this chapter
for the purpose of determining whether
an institution or insurer acted in a
responsible manner in attempting to
obtain a correct TIN. An institution or
insurer that complies with the
requirements of this paragraph (e)(3)
will be considered to have acted in a
responsible manner within the meaning
of §301.6724-1(d) of this chapter with
respect to any failure to include the
correct TIN of an individual on a return
or statement required by section 60508
and this section.

(iii) Manner of soliciting TIN. An
institution or insurer must request the
individual’s TIN in writing and must
clearly notify the individual that the law
requires the individual to furnish a TIN
so that it may be included on an
information return filed by the
institution or insurer. A request for a
TIN made on Form W-9S, “Request for
Student’s or Borrower’s Taxpayer
Identification Number and
Certification,” satisfies the requirements
of this paragraph (e)(3)(iii). An
institution or insurer may establish a
system for individuals to submit Forms
W-9S electronically as described in
applicable forms and instructions. An
institution or insurer may also develop
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a separate form to request the
individual’s TIN or incorporate the
request into other forms customarily
used by the institution or insurer, such
as admission or enrollment forms or
financial aid applications.

(4) Failure to furnish TIN. The section
6723 penalty may apply to any
individual who is required (but fails) to
furnish his or her TIN to an institution
or insurer. See section 6723, and the
regulations thereunder, for rules relating
to the penalty for failure to furnish a
TIN.

(f) Effective date. The rules in this
section apply to information returns
required to be filed, and information
statements required to be furnished,
after December 31, 2003.

PART 301—PROCEDURE AND
ADMINISTRATION

4. The authority citation for part 301
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

5. Section 301.6011-2 is amended as
follows:

1. In paragraph (b)(1), first sentence,
add the language “1098-T,”
immediately after the language “1098—
E,”.

2. Revise paragraph (g)(3).

The revision reads as follows:

§301.6011-2 Required use of magnetic
media.
* * * * *

(g) * *x %

(3) This section applies to returns on
Forms 1098-E, “Student Loan Interest
Statement,” and 1098-T, ‘“Tuition
Statement,” filed after December 31,
2003.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

6. The authority citation for part 602
continues to read as follows:

Authority: 26 U.S.C. 7805.
7. In §602.101, paragraph (b) is
amended by adding an entry in

numerical order to the table to read as
follows:

§602.101 OMB Control numbers.

* * * * *
(b) * * %
: Current
CFR part or section where Control
identified and described OMB No
* * * * *
1.6050S—1 ..ooooeviiiiiiieeee s 1545-1678

CFR part or section where gg;{gg}
identified and described OMB No.
* * * * *

David A. Mader,

Assistant Deputy Commissioner—Internal
Revenue.

Approved: December 12, 2002.
Pamela F. Olson,
Assistant Secretary of the Treasury.
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NESHAP: Standards for Hazardous Air
Pollutants for Hazardous Waste
Combustors-Corrections

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Technical correction.

SUMMARY: On September 30, 1999, EPA
promulgated regulations to control
emissions of hazardous air pollutants
from incinerators, cement kilns and
lightweight aggregate kilns that burn
hazardous wastes. EPA subsequently
promulgated three rules that revised
these regulations: a Direct Final Rule
published on July 3, 2001, an Interim
Standards Rule published on February
13, 2002, and a Final Amendments Rule
published on February 14, 2002. In
today’s action, we are correcting
technical errors in those regulations.
EFFECTIVE DATE: This rule is effective on
December 19, 2002.

FOR FURTHER INFORMATION CONTACT: For
general information, call the RCRA Call
Center at 1-800-424-9346 or TDD 1—
800-553-7672 (hearing impaired).
Callers within the Washington
Metropolitan Area must dial 703—412—
9810 or TDD 703-412-3323 (hearing
impaired). The RCRA Call Center is
open Monday-Friday, 9 am to 4 pm,
Eastern Standard Time. For more
information about this technical
correction, contact Michael Galbraith at
703—-605-0567, or
galbraith.michael@epa.gov.

SUPPLEMENTARY INFORMATION:
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1. What Are the Reasons and Basis for
Today’s Corrections?

The Agency has received comments
from the regulated community and
States requesting clarification of certain
aspects of the September 30, 1999 Rule
(64 FR 52828) as revised by three
subsequent rules: the July 3, 2001 Direct
Final Rule (66 FR 35087), the February
13, 2002 Interim Standards Rule (67 FR
6792), and the February 14, 2002 Final
Amendments Rule (67 FR 6968).
Today’s technical corrections respond to
these comments.

II. What Corrections Are We Making to
the Standards?

A. Sources That Comply Early Are Not
Required To Submit the NOC Within 90
Days of Completing the Comprehensive
Performance Test

In the July 3, 2001 Direct Final Rule,
we revised the 1999 rule to encourage
early compliance with the regulations.
See 66 FR at 35098. We indicated that,
in developing the 1999 rule, we did not
consider situations where sources
would conduct performance testing
prior to the compliance date. Sources
may choose to test prior to the
compliance date for reasons including:
(1) To begin complying with the
regulations prior to the compliance date;
(2) to coordinate RCRA and CAA
testing; or (3) to ensure compliance with
the requirement to commence the test
not later than six months after the
compliance date. In the Direct Final
Rule, we eliminated two impediments
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to early compliance: (1) The
requirement to stop burning hazardous
waste for sources that fail the initial
comprehensive performance test if the
test is conducted prior to the
compliance date; and (2) the
requirement for the Documentation of
Compliance for sources that submit the
Notification of Compliance (NOC) prior
to the compliance date.

We intended to eliminate a third
impediment for sources that conduct the
comprehensive performance test prior to
the compliance date (since the purpose
of the amendments was to remove
impediments to early compliance): The
requirement to submit the NOC within
90 days of completion of the
performance test. The deadline for
submitting the NOC is intended to
require sources to document compliance
with the emission standards as quickly
as possible after the compliance date.
The deadline is not necessary for
sources that intend to comply early. We
inadvertently included that amendment
in a proposed Final Amendments Rule,
also published on July 3, 2001 (66 FR
35126), rather than the Direct Final
Rule. See proposed revisions to
§63.1207(j)(1)(i) and (j)(5), 66 FR at
35153. We also inadvertently did not
provide preamble language discussing
that regulatory change in the proposed
amendments.

We are not amending the rule exactly
as we proposed, however. We conclude
that we need to revise the proposed
regulatory language even though we did
not receive adverse comment. Although
we intended the waiver of the
requirement (to submit the NOC within
90 days of completing the initial
comprehensive performance test) to
apply only to sources that comply early,
the proposed regulatory language
inadvertently did not restrict eligibility
to early compliers. Accordingly, we
have revised the amendment to require
that a source that conducts the
performance test prior to the
compliance date, and that takes
advantage of the waiver of the
requirement to submit the NOC within
90 days of completing the test, must
nonetheless submit the NOC by the
compliance date or 90 days after
completing the test, whichever is later.
This provision ensures that sources
using the waiver will begin complying
with the emission standards using
operating parameter limits documented
by a performance test well before the
regulatory deadline.?

1Sources are required to: (1) Begin the initial
comprehensive performance test not later than six
months after the compliance date; (2) to complete
testing within 60 days; and (3) to submit the NOC

We have apprised key stakeholders of
our intent to correct the standard to
include this amendment, and did not
receive adverse comment. Accordingly,
we are amending § 63.1207(j) by
revising (j)(1)(i) and adding (j)(5),
consistent with this preamble
discussion.

B. Conforming Change to the
Hydrochloric Acid and Chlorine Gas
Emission Standard for New Lightweight
Aggregate Kilns

In the Interim Standards Rule, we
explained that we were revising the
hydrochloric acid/chlorine gas standard
for new lightweight aggregate kilns to be
600 ppmv. See 67 FR at 6797. We failed,
however, to make the corresponding
change to the regulation. Therefore, in
today’s action, we are revising the
regulation at § 63.1205(b)(6) to include
the correct standard of 600 ppmv for
hydrochloric acid/chlorine gas.

C. Conforming Change To Delete the
Minimum Power Requirement for
Ionizing Wet Scrubbers

In the Interim Standards Rule, we
deleted the limit on minimum total
power to an ionizing wet scrubber
required under § 63.1209(m)(1)(i)(D).
The limit was intended to ensure
compliance with the particulate matter
standard. We determined, however, that
a limit on total power may not ensure
that the removal efficiency will be
maintained for a multistage ionizing wet
scrubber. We explained that until we
evaluate other compliance alternatives
and promulgate new requirements,
sources and permit officials should use
the alternative monitoring provisions of
§63.1209(g) to identify appropriate
compliance assurance controls for
ionizing wet scrubbers on a site-specific
basis. See 67 FR at 6802. Although we
deleted the limit for compliance with
the particulate matter standard, we
inadvertently did not make a
conforming change to delete
§63.1209(0)(3)(vi), which also requires a
limit on minimum total power to an
ionizing wet scrubber to ensure
compliance with the total chlorine
emission standard.2 To conform with
our stated intent to delete the limit on
minimum total power to an ionizing wet
scrubber, we are today deleting
§63.1209(0)(3)(vi).

within 90 days of completing the testing. Upon
postmark of the NOC, sources must begin
complying with the operating parameter limits
demonstrated during the performance test.

2Notwithstanding, we do not believe that power
input to an ionizing wet scrubber is a primary
control factor for chlorine emissions; rather, power
input primarily controls metals and particulate
matter.

D. Conforming Change To Delete the
Requirement To Include a Carbon Bed
Testing Schedule in the Performance
Test Plan

In the Interim Standards Rule, we
deleted the requirement to establish a
limit on the useful life of a carbon bed
or bed segment and associated
requirements to conduct testing
subsequent to the comprehensive
performance test to verify performance
of the carbon bed. In lieu of those
requirements, the revised rule requires
you to monitor performance of the bed
according to manufacturer’s
specifications to ensure the bed has not
reached the end of its useful life. See 67
FR at 6803 and § 63.1209(k)(7)().

Although we deleted the requirement
to confirm the useful life of a carbon bed
by testing subsequent to the
comprehensive performance test, we
inadvertently did not make a
conforming change to
§63.1207(f)(1)(xxi)(A). That provision
requires you to include in the
comprehensive performance test plan a
schedule for conducting testing to verify
bed performance. Accordingly, we are
making that conforming change today
by deleting § 63.1207(f)(1)(xxi)(A).

E. Conforming Changes to the
Combustion System Leak Requirement

In the proposed Final Amendments
Rule (66 FR at 35132, July 3, 2001), we
proposed to make changes to
§§63.1201(a), 63.1206(c)(5), and
63.1209(p) requiring sources to use a
pressure monitor and recording
frequency that is adequate to detect
combustion system leak events. We also
clarified that the intent of the
combustion system leak requirement is
to prevent fugitive emissions that
originate from the combustion of
hazardous waste, not fugitive emissions
that originate from nonhazardous
process streams. We also proposed
regulatory language for these changes
(see pages 35152 and 35154).

In the Final Amendment Rule, we
reiterated that we were finalizing these
changes. See 67 FR at 6973. We failed,
however, to make the necessary
regulatory changes to §§63.1201(a),
63.1206(c)(5), and 63.1209(p). We are,
therefore, correcting these sections of
the regulation by including the
regulatory language that was set out in
the proposed rule.

F. Conforming Changes to the
Compliance Date Extension
Requirements

Section 63.1206(a)(1) requires existing
sources to comply with the Subpart EEE
emission standards no later than
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September 30, 2003, unless the
Administrator or State grants an
extension of time under §§ 63.6(i) or
63.1213. The §63.1213 compliance
extension may be granted for a period of
up to one year and is designed to allow
for the installation of pollution
prevention or waste minimization
measures that significantly reduce the
amount and/or toxicity of hazardous
wastes in the feedstream to the
combustor. Section 63.6(i)(4) in the Part
63 General Provisions provides for a
similar extension should a source need
additional time for the installation of
controls without which the source
would not be able to comply with the
emission standards.

Both §§63.1213 and 63.6(i)(4)
initially required you to submit your
extension request in writing no later
than 12 months before the compliance
date. On April 5, 2002, we amended
§63.6(1)(4)(1)(B) to allow sources to
submit their extension requests no later
than 120 days (four months) prior to the
compliance date. See 67 FR 16582. If the
need for an extension arises later than
120 days prior to the compliance date,
the amendment further allows sources
to request an extension, but only if the
need is due to circumstances beyond the
reasonable control of the source that
came to light after the extension
deadline but before the actual
compliance date. The amendment
further provided that nonfrivolous
extension requests would temporarily
stay the applicability of the emission
standards in question until the
Administrator or State grants or denies
the request.

The extension provisions of
§§63.1213 and 63.6(i)(4) are similar in
intent; both allow sources to request
extensions to the compliance date for
the installation of controls. As discussed
in the preamble to the March 23, 2001
proposed amendments to the General
Provisions (66 FR 16328), we believe
that most sources will complete any
necessary control installations well
before the compliance date; however,
we recognize that situations may arise
prohibiting this. Sources acting in good
faith may not be able to complete the
installation, testing and implementation
of additional controls due to
circumstances or events not of their own
making. Work stoppages at a control
equipment supplier’s factory, shortages
of skilled design and construction
engineers, and shortages of available
technology are some of the examples of
circumstances or events that may be
beyond the influence of an individual
source and that could impact that
source’s ability to properly install
control equipment and measures.

Sources that believed they would be
able to meet the compliance date
without an extension might be unduly
penalized should any of these types of
events occur within the 12 months prior
to the compliance date. We do not
believe that it is in the best interest of
environmental protection to penalize
sources that are actively improving
upon their waste minimization and
pollution prevention controls because of
circumstances and events that are
beyond their control occurring prior to
the compliance date. Thus, we are
making a conforming change to the
§63.1213 compliance date extension
requirements to reflect the changes
already put in place under § 63.6(i)(4) of
the General Provisions.

We are also making a conforming
change to the § 63.1213 applicability
language to take into consideration the
recently promulgated Subpart EEE
Interim Standards Rule and our
extension of the compliance date.
Section 63.1213 requires that a source
reasonably document if it cannot install
the necessary control measures and
comply with the emission standards and
operating requirements within three
years of the emission standards effective
date. This ending phrase corresponded
to the September 30, 1999 effective date
of the original standards (i.e., the date of
publication) and to the September 30,
2002 original compliance date. On
December 6, 2001, we extended the
compliance date of those 1999 standards
by one year, to September 30, 2003. We
also promulgated negotiated Interim
Standards on February 13, 2002 to
temporarily replace the original 1999
standards. The Interim Standards were
effective on the date of their
promulgation. See 66 FR 63313 and 67
FR 6792. We did not, however, make a
conforming change to §63.1213(a) to
address these changes. Therefore, in
today’s action, we are revising
§63.1213(a) to state that when a source
submits a request for an extension, it
must document that it cannot install the
necessary control measures and comply
with the standards and operating
requirements by the compliance date.

G. Conforming Changes to the RCRA
Permitting Requirements

In the proposed Final Amendments
Rule, published on July 3, 2001, we
proposed to clarify the applicability and
introductory language in 40 CFR
270.19(e), 270.22, 270.62, and 270.66
regarding the reference to the
Notification of Compliance (NOC). See
66 FR 35126. These sections currently
state that once a source demonstrates
compliance with the Subpart EEE
standards by conducting a

comprehensive performance test and
submitting a NOC, the requirements of
each section no longer apply (except
with respect to certain startup,
shutdown, and malfunction
requirements). We proposed to specify
that in order for the part 270
requirements to no longer apply, the
NOC must actually document
compliance with the Subpart EEE
standards and requirements. While we
did receive public comments on other
proposed changes to the RCRA
permitting requirements in the July 3,
2001 action (which we are not finalizing
in today’s action), we did not receive
any comments on our proposal to
specify in part 270 that the NOC must
document compliance.

Under §§63.1207(j) and 63.1210,
sources are required to postmark and
submit to the Administrator a
Notification of Compliance (NOC). This
notification must document compliance
or noncompliance with the Subpart EEE
standards and requirements. As the
regulatory language of part 270
currently states, the RCRA permitting
requirements no longer apply only after
the source demonstrates compliance.
This can only be accomplished by
conducting the comprehensive
performance test and submitting a NOC
that documents compliance. Obviously,
the submittal of a NOC that does not
document compliance should not
constitute an opportunity to be relieved
of the RCRA combustion permitting
requirements. We should also note that
the applicability language in 40 CFR
264.340(b), 265.340(b), and 266.100(b)
specify that those sections no longer
apply only after the source demonstrates
compliance by conducting a
comprehensive performance test and
submitting a NOC that documents
compliance. Therefore, in today’s action
we are finalizing the correction we
proposed in the July 3, 2001 notice to
add documenting compliance to the part
270 applicability language.

H. Conforming Change to the Limit on
Waste Feedrate for Compliance With the
D/F Emission Standard

Section 63.1209(k)(4) of the rule
requires you to establish a limit on the
maximum waste feedrate to ensure
compliance with the dioxin/furan
emission standard. Commenters have
brought to our attention that preamble
discussion explaining the rationale for
this requirement refers to a limit on the
maximum hazardous waste feedrate. (64
FR at 52937, September 30, 1999) As the
preamble states, we intended the limit
to apply to the hazardous waste
feedrate, not the feedrate of hazardous
and nonhazardous waste combined.
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Accordingly, we are correcting
§63.1209(k)(4) to conform with the
preamble discussion.

I. Conforming Change to the Limit on
Maximum Ash Feedrate for Incinerators

Section 63.1209(m)(3) requires
owners and operators of hazardous
waste incinerators to establish a
maximum ash feedrate limit as the
average of the test run averages. The
preamble discussion states that you
must establish a maximum 12-hour
rolling average feedrate limit based on
operations during the comprehensive
performance test. (64 FR at 52955,
September 30, 1999.) However, we
failed to specify the averaging period for
this limit in the regulation. We are
correcting § 63.1209(m)(3) to conform
with the preamble language by adding a
requirement to establish the maximum
ash feedrate limit based on a 12-hour
rolling average.

J. Conforming Change to the Sampling
and Analysis Requirements

Section 63.1209(c)(2)(v) requires you
to obtain a representative sample of
each feedstream to be analyzed using
sampling methods described in
Appendix I, Part 26, or an equivalent
method. This is an incorrect cite. The
correct cite is Appendix IX, Part 266.
Also, please note that Appendix IX
simply refers you to sampling and
analysis methods published in “Test
Methods for Evaluating Solid Waste,
Physical/Chemical Methods,” EPA
Publication SW-846. Thus, the
sampling method for any feedstream
must be either that specified in SW-3846,
or an equivalent method.

III. Good Cause Exemption

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(b)(B),
provides that, when an agency for good
cause finds that notice and public
procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment.3 EPA
has determined that there is good cause
for making today’s rule final without
prior proposal and opportunity for
comment because it merely corrects
errors in the September 30, 1999 Rule
(64 FR 52828), as revised by three
subsequent rules: the July 3, 2001 Direct
Final Rule (66 FR 35087), the February
13, 2002 Interim Standards Rule (67 FR
6792), and the February 14, 2002 Final

3The good cause exemption in 5 U.S.C. section
553 (b) applies here, even though this is a
rulemaking otherwise subject to the procedural
standards set out in section 307 (d) of the Clean Air
Act. See CAA section 307 (d) (1) (final sentence).

Amendments Rule (67 FR 6968). These
final rules were subject to notice and
comment, and the clarified regulatory
language reflects the Agency’s views
already set out during the rulemaking
and in past Agency statements (notably
the applicable preambles). EPA also
provided opportunity for further
comment on most of these provisions by
means of telephone calls and other
communications with key stakeholders
before issuing these amendments. Thus,
EPA finds that further notice and
opportunity for public participation in
this action are unnecessary, and hence
that good cause exists to issue the rule
without further notice and further
opportunities for comment.

IV. Rationale for Immediate Effective
Date

Today’s action does not create any
new regulatory requirements; rather, it
corrects errors in the September 30,
1999 Rule (64 FR 52828), as revised by
three subsequent rules: The July 3, 2001
Direct Final Rule (66 FR 35087), the
February 13, 2002 Interim Standards
Rule (67 FR 6792), and the February 14,
2002 Final Amendments Rule (67 FR
6968). For this reason, we find that good
cause exists under 5 U.S.C. 553(d)(3) to
waive the requirement that regulations
be published at least 30 days before they
become effective.

V. Analytic and Regulatory
Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget.
Because the Agency has made a “good
cause” finding (see section III above)
that this action is not subject to notice-
and-comment requirements under the
Administrative Procedure Act or any
other statute, it is not subject to the
regulatory flexibility provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), or to sections 202 and 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104—4). In addition,
this action does not significantly or
uniquely affect small governments or
impose a significant intergovernmental
mandate, as described in sections 203
and 204 of UMRA. This rule also does
not significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in

Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

This interpretive clarification and
technical correction action does not
involve technical standards; thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The rule also
does not involve special consideration
of environmental justice related issues
as required by Executive Order 12898
(59 FR 7629, February 16, 1994). In
issuing this rule, we have taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996).
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.). Our
compliance with these statutes and
Executive Orders for the underlying
rules are discussed in the July 3, 2001,
the February 13, 2002, and February 14,
2002 Federal Register notices.

The Congressional Review Act, (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States.

Section 808 allows the issuing agency
to make a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. This determination must be
supported by a brief statement. 5 U.S.C.
808(2). As stated previously, EPA has
made such a good cause finding,
including the reasons therefore, and
established an effective date of
December 19, 2002. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This action is not
a “major rule” as defined by 5 U.S.C.
804(2).
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List of Subjects
40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.

40 CFR Part 270

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous materials transportation,
Hazardous waste, Reporting and
recordkeeping requirements, Water
pollution control, Water supply.

Dated: December 12, 2002.
Marianne L. Horinko,

Assistant Administrator, Office of Solid Waste
and Emergency Response.

For the reasons set out in the
preamble, title 40 chapter I of the Code
of Federal Regulations is amended as
follows:

PART 63—NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

2. Section 63.1201 is amended by
revising the definition of “Instantaneous
monitoring” in paragraph (a) to read as
follows:

§63.1201 Definitions and acronyms used
in this subpart.

(a) * x %

Instantaneous monitoring for
combustion system leak control means
detecting and recording pressure,
without use of an averaging period, at a
frequency adequate to detect
combustion system leak events from

hazardous waste combustion.
* * * * *

3. Section 63.1205 is amended by
revising paragraph (b)(6) to read as
follows:

§63.1205 What are the standards for
hazardous waste burning lightweight
aggregate kilns?

* * * * *

(b)* * *

(6) Hydrochloric acid and chlorine gas
in excess of 600 parts per million by
volume, combined emissions, expressed
as hydrochloric acid equivalents, dry
basis and corrected to 7 percent oxygen;
and
* * * * *

4. Section 63.1206 is amended by
revising paragraph (c)(5)(ii) to read as
follows:.

§63.1206 When and how must you comply
with the standards and operating
requirements?

* * * * *

(C] * * %

(5) EE

(ii) You must specify in the
performance test workplan and
Notification of Compliance the method
that will be used to control combustion
system leaks. If you control combustion
system leaks by maintaining the
combustion zone pressure lower than
ambient pressure using an
instantaneous monitor, you must also
specify in the performance test
workplan and Notification of
Compliance the monitoring and
recording frequency of the pressure
monitor, and specify how the
monitoring approach will be integrated
into the automatic waste feed cutoff

system.
* * * * *

5. Section 63.1207 is amended by:

a. Revising paragraph (f)(1)(xxi).

b. Revising paragraph (j)(1)(i).

c. Adding paragraph (j)(5)

The revisions and addition read as
follows:

§63.1207 What are the performance
testing requirements?
* * * * *

(f] * *x %

(1) R

(xxi) If your source is equipped with
a carbon bed system, and you elect not
to specify and use the brand and type
of carbon used during the
comprehensive performance test, you
must include in the comprehensive
performance test plan key parameters
that affect carbon adsorption, and the
operating limits you establish for those
parameters based on the carbon used
during the performance test, as required
by §63.1209(k)(7)(ii).

* * * * *

(]') L

(1) * x %

(i) Except as provided by paragraphs
(j)(4) and (j)(5) of this section, within 90
days of completion of a comprehensive
performance test, you must postmark a
Notification of Compliance
documenting compliance with the
emission standards and continuous
monitoring system requirements, and
identifying operating parameter limits
under §63.1209.

* * * * *

(5) Early compliance. If you conduct
the initial comprehensive performance
test prior to the compliance date, you
must postmark the Notification of
Compliance within 90 days of

completion of the performance test or by

the compliance date, whichever is later.
* * * * *

6. Section 63.1209 is amended by:

a. Revising paragraph (c)(2)(v).

b. Revising paragraphs (k)(4)
introductory text, and (k)(4)(i).

c. Revising paragraph (m)(3).

d. Removing paragraph (0)(3)(vi).

e. Revising paragraph (p).

The revisions read as follows:

§63.1209 What are the monitoring
requirements?
* * * * *

(C) * Kk %

(2) * * %

(v) The sampling method which you
will use to obtain a representative
sample of each feedstream to be
analyzed using sampling methods
described in appendix IX, part 266 of
this chapter, or an equivalent method;
and
* * * * *

k) * * =
(4) Maximum hazardous waste
feedrate. (i) You must establish limits
on the maximum pumpable and total
(pumpable and nonpumpable)
hazardous waste feedrate for each

location where waste is fed.
* * * * *

(m) * * %

(3) Maximum ash feedrate. Owners
and operators of hazardous waste
incinerators must establish a maximum
ash feedrate limit as a 12-hour rolling
average based on the average of the test

run averages.
* * * * *

(p) Maximum combustion chamber
pressure. If you comply with the
requirements for combustion system
leaks under § 63.1206(c)(5) by
maintaining the maximum combustion
chamber zone pressure lower than
ambient pressure to prevent combustion
systems leaks from hazardous waste
combustion, you must perform
instantaneous monitoring of pressure
and the automatic waste feed cutoff
system must be engaged when negative

pressure is not adequately maintained.
* * * * *

7. Section 63.1213 is amended by
revising paragraphs (a) and (b)(1)
introductory text to read as follows:

§63.1213 How can the compliance date be
extended to install pollution prevention or
waste minimization controls?

(a) Applicability. You may request
from the Administrator or State with an
approved Title V program an extension
of the compliance date of up to one
year. An extension may be granted if
you can reasonably document that the
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installation of pollution prevention or
waste minimization measures will
significantly reduce the amount and/or
toxicity of hazardous wastes entering
the feedstream(s) of the hazardous waste
combustor(s), and that you could not
install the necessary control measures
and comply with the emission standards
and operating requirements of this
subpart by the compliance date.

(b) * * * (1) You must make your
requests for an (up to) one-year
extension in writing in accordance with
§63.6(i)(4)(B) and (C). The request must

contain the following information:
* * * * *

PART 270—EPA ADMINISTERED
PERMIT PROGRAMS: THE
HAZARDOUS WASTE PERMIT
PROGRAM

8. The authority citation for part 270
continues to read as follows:

Authority : 42 U.S.C. 6905, 6912, 6924,
6925, 6927, 6939, and 6974.

9. Section 270.19 is amended by
revising paragraph (e) to read as follows:

§270.19 Specific part B information
requirements for incinerators.
* * * * *

(e) When an owner or operator
demonstrates compliance with the air
emission standards and limitations in
part 63, subpart EEE, of this chapter
(i.e., by conducting a comprehensive
performance test and submitting a
Notification of Compliance under
§§63.1207(j) and 63.1210(b) of this
chapter documenting compliance with
all applicable requirements of part 63,
subpart EEE, of this chapter), the
requirements of this section do not
apply, except those provisions the
Director determines are necessary to
ensure compliance with §§ 264.345(a)
and 264.345(c) of this chapter if you
elect to comply with §270.235(a)(1)(i) to
minimize emissions of toxic compounds
from startup, shutdown, and
malfunction events. Nevertheless, the
Director may apply the provisions of
this section, on a case-by-case basis, for
purposes of information collection in
accordance with §§270.10(k) and
270.32(b)(2).

10. Section 270.22 is amended by
revising the introductory text to read as
follows:

§270.22 Specific part B information
requirements for boilers and industrial
furnaces burning hazardous waste.
When an owner or operator of a
cement or lightweight aggregate kiln
demonstrates compliance with the air
emission standards and limitations in
part 63, subpart EEE, of this chapter

(i.e., by conducting a comprehensive
performance test and submitting a
Notification of Compliance under
§§63.1207(j) and 63.1210(b) of this
chapter documenting compliance with
all applicable requirements of part 63,
subpart EEE, of this chapter), the
requirements of this section do not
apply, except those provisions the
Director determines are necessary to
ensure compliance with §§266.102(e)(1)
and 266.102(e)(2)(iii) of this chapter if
you elect to comply with
§270.235(a)(1)(i) to minimize emissions
of toxic compounds from startup,
shutdown, and malfunction events.
Nevertheless, the Director may apply
the provisions of this section, on a case-
by-case basis, for purposes of
information collection in accordance
with §§270.10(k) and 270.32(b)(2).
* * * * *

11. Section 270.62 is amended by
revising the introductory text to read as
follows:

§270.62 Hazardous waste incinerator
permits.

When an owner or operator
demonstrates compliance with the air
emission standards and limitations in
part 63, subpart EEE, of this chapter
(i.e., by conducting a comprehensive
performance test and submitting a
Notification of Compliance under
§§63.1207(j) and 63.1210(b) of this
chapter documenting compliance with
all applicable requirements of part 63,
subpart EEE, of this chapter), the
requirements of this section do not
apply, except those provisions the
Director determines are necessary to
ensure compliance with §§ 264.345(a)
and 264.345(c) of this chapter if you
elect to comply with § 270.235(a)(1)(i) to
minimize emissions of toxic compounds
from startup, shutdown, and
malfunction events. Nevertheless, the
Director may apply the provisions of
this section, on a case-by-case basis, for
purposes of information collection in
accordance with §§270.10(k) and
270.32(b)(2).

* * * * *

12. Section 270.66 is amended by
revising the introductory text to read as
follows:

§270.66 Permits for boilers and industrial
furnaces burning hazardous waste.
When an owner or operator of a
cement or lightweight aggregate kiln
demonstrates compliance with the air
emission standards and limitations in
part 63, subpart EEE, of this chapter
(i.e., by conducting a comprehensive
performance test and submitting a
Notification of Compliance under
§§63.1207(j) and 63.1210(b) of this

chapter documenting compliance with
all applicable requirements of part 63,
subpart EEE, of this chapter), the
requirements of this section do not
apply, except those provisions the
Director determines are necessary to
ensure compliance with §§ 266.102(e)(1)
and 266.102(e)(2)(iii) of this chapter if
you elect to comply with
§270.235(a)(1)(i) to minimize emissions
of toxic compounds from startup,
shutdown, and malfunction events.
Nevertheless, the Director may apply
the provisions of this section, on a case-
by-case basis, for purposes of
information collection in accordance
with §§270.10(k) and 270.32(b)(2).

* * * * *

[FR Doc. 02-31903 Filed 12-18-02; 8:45 am]
BILLING CODE 6560-50-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

45 CFR Part 50
RIN: 0991-AB21

HHS Exchange Visitor Program;
Request for Waiver of the Two-Year
Foreign Residence Requirement

AGENCY: Office of the Secretary, HHS.
ACTION: Interim final rule with
opportunity for public comment.

SUMMARY: This interim final rule with
comment period amends the regulations
governing requests for the waiver of the
two-year foreign residence requirement
of the Health and Human Services
(HHS) Exchange Visitor Program. These
revisions permit institutions and health
care facilities to submit to HHS requests
for waiver of the two-year home-country
physical presence requirement for
physician Exchange Visitors to deliver
health care services in underserved
areas.

DATES: These interim final regulations
are effective December 19, 2002. As
discussed below, comments on the
regulations are invited but must be
received by February 3, 2003.
ADDRESSES: Written comments should
be addressed to Dr. William R. Steiger,
Office of Global Health Affairs, 200
Independence Ave., SW., Room 639-H,
Washington, DC 20201. All comments
received will be available for public
inspection and copying at the above
address, weekdays (Federal holidays
excepted) between the hours of 9:00
a.m. and 5:30 p.m.

FOR FURTHER INFORMATION CONTACT: Dr.
William R. Steiger, Office of Global
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Health Affairs, 200 Independence Ave.,
SW., Room 639-H, Washington, DC
20201. Telephone: 202-690-6174; Fax:
202-690-7127.

SUPPLEMENTARY INFORMATION: The U.S.
Exchange Visitor Program, administered
by the Department of State, seeks to
promote peaceful relations and mutual
understanding with other countries
through educational and cultural
exchange programs. Under one facet of
this program, foreign national
physicians may come to the United
States to participate in graduate medical
education programs under J-1 visas.

Upon completion of the graduate
medical education program and
expiration of the visa and prior to
pursuing permanent residency, the
Exchange Visitor physician must return
to his or her country of nationality or
last country of legal permanent
residence for a minimum of two years
to share the benefit of the knowledge
and experience gained in the United
States. Under limited and exceptional
circumstances, an Exchange Visitor may
obtain a waiver of the requirement to
return home. An avenue through which
a waiver may be obtained is by a request
made, on the Exchange Visitor’s behalf,
by an interested United States
Government Agency (IGA). Numerous
Federal agencies have sought waivers as
IGAs.

The vast majority of IGA requests for
waivers involve international medical
graduates who entered the United States
to pursue graduate medical education or
training. Historically, HHS has
restricted its activity as an IGA to
requesting waivers for researchers
whose research could have national or
international significance. In contrast,
the Department of Agriculture and the
Appalachian Regional Commission have
been the most active IGAs seeking
waivers for physicians to provide
services in Health Professional Shortage
Areas (HPSAs) or Medically
Underserved Areas and Populations
(MUA/Ps). On April 16, 2002, the
Department of Agriculture announced it
would process its pending waiver
requests and then cease participation as
an IGA.

Pursuant to section 332 of the Public
Health Service Act, HHS designates
areas, facilities or population groups as
HPSAs if they meet the criteria specified
in 42 CFR part 5. HPSA designations are
separated into three categories: those for
shortages of primary medical care,
dental, and mental health professionals.
HHS publishes lists of the designated
areas annually in the Federal Register,
and publishes updates to the list on the
HHS web site periodically. Pursuant to

Sec. 330(b)(3)—(6), HHS also designates
areas and population groups as MUA/Ps
based on established criteria that
indicate a shortage of personal health
services.

HHS is committed to increasing
access to care for the nation’s most
medically underserved individuals. In
accordance with this mission, HHS has
decided to request waivers for
physicians to provide primary care
services in HPSAs and MUA/Ps and for
psychiatrists to provide care in Mental
Health HPSAs. In determining whether
to request a waiver for an Exchange
Visitor to deliver primary health care
services, HHS will consider information
from and coordinate with State
Departments of Public Health (or the
equivalent), other IGAs that request
waivers, HHS programs such as the
National Health Service Corps, and
other relevant government agencies.
This change in HHS’s role requires
amendment of the HHS regulations
governing J—1 visa waiver requests.

The Secretary recognizes that the
determination of need for health care
services in specific geographic areas is
affected by services provided by
physicians holding nonimmigrant visas,
as well as physicians assigned to these
areas under HHS programs, such as the
National Health Service Corps. On a
related issue, during the first quarter of
calendar year 2003, the Secretary
intends to propose revisions to the
regulations governing the designation of
HPSAs and MUA/Ps.

HHS continues to endorse the
philosophy that Exchange Visitors are
committed to return to their country of
nationality or last legal permanent
residence home for at least two years
after completing their program.
Consistent with this philosophy, the
regulations provide that the HHS
Exchange Visitor Waiver Review Board
may determine the appropriate numbers
and geographic areas for waivers for the
delivery of health care service. These
determinations would be made based on
data relating to the health care needs of
the relevant areas.

The HHS eligibility criteria
established under this rule are solely for
the purpose of requesting HHS to act as
an IGA and are consistent with the
Department of State regulations
governing such waiver requests. HHS
eligibility requirement criteria for
waiver requests are in addition to and
independent of the existing waiver and
visa criteria established by the
Immigration and Naturalization Service
(INS), the Department of State, and the
Department of Labor. HHS stresses that
its waiver regulations do not relieve
alien physicians from their

responsibility to comply with visa
requirements on a timely basis to
maintain lawful status. Nor should these
HHS regulations be confused with
criteria applicable to the waiver
program implemented by state
departments of health (the Conrad
program).

Alien physicians are strongly
encouraged to begin the waiver process
as early as they possibly can while still
in the residency training program. Early
filing of the waiver request by the alien
physician, coupled with timely
processing of the request by the relevant
government agencies, will facilitate the
timely completion of the waiver process
before the authorized J-1 admission
expires, and the physician’s subsequent
application for change of nonimmigrant
status from J-1 to H-1B.

HHS also notes that during the 12-
month period following completion of
the residency training program, an alien
physician who has departed from the
United States is still eligible to apply for
an IGA waiver. He or she may pursue
the waiver from abroad. If the waiver is
granted, the alien physician may then
procure an H-1B visa and seek
admission to the United States to begin
working in the location specified in the
employment contract and approved by
HHS.

The HHS criteria for waiver requests
incorporate the requirements currently
imposed by the Department of State
regulations that govern waiver requests
from IGAs based on the need for the
delivery of health care services. In brief,
the criteria for a waiver
recommendation by HHS acting as an
IGA are as follows:

1. Eligibility to apply for HHS waiver
requests is limited to primary care
physicians, and general psychiatrists
who have completed their primary care
or psychiatric residency training
programs no more than 12 months
before the date of commencement of
employment under the contract
described in the paragraph below. This
12-month eligibility limitation is to
ensure that the physicians’ primary care
training is current and they are not
engaged in subspecialty training. This
HHS eligibility requirement relates only
to eligibility for an HHS waiver
recommendation and does not relieve
physicians of the responsibility to
maintain their lawful status. Primary
care physicians are defined as:
physicians practicing general internal
medicine, pediatrics, family practice or
obstetrics/gynecology and who are
willing to work in a primary care HPSA
or MUA/P; and general psychiatrists
willing to work in a Mental Health
HPSA.
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2. The petitioning health care facility
must establish that it has recruited
actively and in good faith for U.S.
physicians in the recent past, but has
been unable to recruit a qualified United
States physician.

3. The head of a petitioning health
care facility must execute a statement to
confirm that the facility is located in a
specific, designated HPSA or MUA/P,
and that it provides medical care to
Medicaid and Medicare eligible patients
and the uninsured indigent.

4. The Exchange Visitor must execute
a statement that he or she does not have
pending, and will not submit, other IGA
waiver requests while HHS processes
the waiver request.

5. The employment contract must
require the Exchange Visitor to practice
a specific primary care discipline for a
minimum of three years, 40 hours per
week in a specified HPSA or MUA/P. It
may not include a non-compete clause
that limits the Exchange Visitor’s ability
to continue to practice in any HHS-
designated primary care or mental
health HPSA or MUA/P after the period
of obligation. The contract must be
terminable only for cause and not
terminable by mutual agreement until
completion of the three-year
commitment, except that the contract
may be assigned to another eligible
employer, subject to approval by HHS
and consistent with all applicable INS
and Department of Labor requirements.

6. Both the employer and the alien
physician must submit information to
HHS as the Secretary may reasonably
require.

7. Both the employer and the alien
physician must comply with all
applicable Department of State,
Department of Labor, INS, and HHS
statutes, regulations and policies.

HHS notes that if an alien physician
acquires H-1B nonimmigrant status
following approval by the INS of a
request for waiver, then he or she
becomes subject not only to the terms
and conditions of the waiver, but also
the terms and conditions of the H-1B
nonimmigrant status. Failure to comply
with those conditions will make that
physician subject to removal from the
United States by the INS.

This rule also amends the HHS
regulations by replacing references to
the United States Information Agency
(USIA) with the Department of State,
following the consolidation of USIA and
the Department of State as mandated by
the Foreign Affairs Agencies
Consolidation Act of 1998.

The amendments to 45 CFR Part 50
are as follows:

(1) Revise §50.1 to replace the
reference to “‘the United States

Information Agency” with “the
Department of State” to reflect the
reorganization of the two agencies.

(2) In §50.2 revise paragraph (b) to
delete the ““s” in “Exchanges Visitor
Program’’; revise paragraph (c) to
replace the reference to “Office of
International Affairs” with the “Office
of Global Health Affairs”; remove the
parenthetical examples in sentence
three and add a new sentence at the end
to authorize the Exchange Visitor
Waiver Review Board to establish a
workgroup to review requests for
waivers for the delivery of health care
services; and redesignate and move
former paragraph (d) to new §50.6(a)
entitled ‘“Procedures for submission of
application to HHS.”

(3) In § 50.3 redesignate and move
former paragraphs (a)(1) through (3) to
new § 50.4 entitled “Waivers for
research,” and revise former §50.3 to
include policy for waivers for the
delivery of health care services.

(4) Revise §50.4 to redesignate,
remove former paragraph (b) as
unnecessary and move former paragraph
(a) to make it paragraph (b) of new
§50.6. Retitle §50.4 as “Waivers for
research” and insert former paragraphs
§50.3 (a)(1) through (3) as new
paragraphs (a) through (c). Revise new
paragraph (a) to remove the sentence
which reads “The Board will not
request a waiver when the application
demonstrates that the exchange visitor
is needed merely to provide services for
a limited geographical area and/or to
alleviate a local community or
institutional manpower shortage,
however serious.”

(5) Add a new §50.5 entitled
“Waivers for the delivery of health care
service” to provide criteria for requests
for waivers based on a need for the
provision of health care service.

(6) Add new §50.6 entitled
“Procedures for Submission of
application to HHS” and insert former
paragraph § 50.2(d) as paragraph (a), and
former paragraphs § 50.4(a) and (b) as
paragraphs (b) and (c).

(7) Redesignate former § 50.5 as new
§50.7.

(8) Remove former § 50.6 as
unnecessary.

(9) Add new §50.8 entitled
“Compliance” to note the enforcement
authority of INS and the responsibility
of the alien physician for compliance
with the terms and conditions of both
the applicable visa status and of the
waiver.

Justification for Omitting Notice of
Proposed Rulemaking

Notice and public comment and
delayed effective date have been waived

for these amendments because it has
been found for good cause in
accordance with 5 U.S.C. 553 that notice
and comment are “impracticable,
unnecessary or contrary to the public
interest.”

Since the mid-1990’s, the Department
of Agriculture placed more than 3,098
physicians in underserved areas in 48
states through its J-1 visa waiver
program. While the Department of
Agriculture will no longer be doing so,
there remains a critical need for
physicians in many parts of the United
States that HHS is prepared to help meet
by expanding its role in the J-1 visa
waiver program and improving
coordination of the placement of
physicians in these areas. Any delay in
implementation of these regulations
would harm the medical needs of these
vulnerable populations. Health care
entities which will apply for exchange-
visitor waivers have been unable to
recruit adequate numbers of physicians
to provide health services within their
geographic areas. While the health care
needs of underserved areas have
decreased through the success of
programs such as the National Health
Service Corps and waivers requested by
state public health departments, chronic
shortages of physicians continue in
certain geographic areas. Without
Exchange Visitor physicians to help fill
this gap, the health care needs of the
populations in these areas remain
unmet.

Accordingly, the Secretary has
determined, in accordance with 5 U.S.C.
553 and HHS policy, that it would be
unnecessary and contrary to the public
interest to follow proposed rulemaking
procedures in the issuance of these
regulations or to delay their effective
date. However, comments will be
accepted at the above listed address for
a period of 45 days following the
publication of these regulations.

Economic and Regulatory Impact

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when rulemaking is necessary, to select
regulatory approaches that provide the
greatest net benefits (including potential
economic, environmental, public health,
safety distributive and equity effects). In
addition, under the Regulatory
Flexibility Act (RFA of 1980), if a rule
has a significant economic effect on a
substantial number of small entities, the
Secretary must specifically consider the
economic effect of a rule on small
entities and analyze regulatory options
that could lessen the impact of the rule.

Executive Order 12866 requires that
all regulations reflect consideration of
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alternatives of costs, of benefits, of
incentives, of equity, and of available
information. Regulations must meet
certain standards, such as avoiding an
unnecessary burden. Regulations which
are ‘“‘significant” because of cost,
adverse effects on the economy,
inconsistency with other agency actions,
effects on the budget, or novel legal or
policy issues, require special analysis.

The Department has determined that
the resources required to implement the
requirement in these regulations are
minimal. Therefore, according to the
RFA and the Small Business Regulatory
Enforcement Act of 1996, which
amended the RFA, the Secretary
certifies this action will not impose a
significant burden on a substantial
number of small entities. The Secretary
has also determined that this action
does not meet criteria for a major rule
as defined by Executive Order 12866
and would have no major effect on the
economy of Federal expenditures.

We have determined that the rule is
not a ‘“‘major rule” within the meaning
of the statute providing for
Congressional Review of Agency
Rulemaking, 5 U.S.C. 801. Similarly, the
rule will not have effects on State, local
and tribal governments and on the
private sector such as to require
consultation under the Unfunded
Mandates Reform Act of 1995.

Further, Executive Order 13132
establishes certain requirements that an
agency must meet when it promulgates
a rule that imposes substantial direct
compliance costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
We have reviewed the action herein
under the threshold criteria of Executive
Order 13132, Federalism, and have
determined that this action would not
have substantial direct effects on the
rights, roles and responsibilities of
States.

Paperwork Reduction Act of 1995

This rule at 45 CFR Part 50 contains
collection of information requirements
subject to Office of Management and
Budget (OMB) Review under the
Paperwork Reduction Act (PRA) of
1995. These collection of information
requirements are necessary to carry out
the provisions of the Exchange Visitor
program. In order to fairly evaluate
whether an information collection
should be approved by OMB, section
3506(c)(2)(A) of the PRA requires that
we solicit comment on the following
issues:

e Whether the information collection
is necessary and useful to carry out the
proper functions of the agency;

* The accuracy of the agency’s
estimate of the information collection
burden;

» The quality, utility, and clarity of
the information to be collected; and

* Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

Section 50.4 of the rule contains
information collection requirements
currently approved under OMB Control
Number 0990-0001.

Sections 50.5(e)(4) and (5) of the rule
contain disclosure requirements.

Section 50.5(e)(4) requires facilities or
practices sponsoring an Exchange
Visitor waiver request for the delivery of
health care to post a notice of the
charges for services. On an annual basis
it is estimated that it will take 300
practices one hour each to prepare and
post such notices. The total annual
burden associated with this requirement
is 300 hours.

Section 50.5(e)(5) of the rules contains
the requirements for the submission of
evidence that the applicant made
unsuccessful efforts to recruit a U.S.
physician. The burden associated with
these requirements is the time and effort
necessary for an applicant to submit the
documentation. On an annual basis it is
estimated that it will take 300
applicants two hours each to and submit
this documentation. The total annual
burden associated with this requirement
is 600 hours.

The Department will submit a copy of
this Rule to the Office of Management
and Budget (OMB) for its review of the
information collection requirements
described above. These requirements are
not effective until OMB has approved
them.

If you comment on any of these
information collection requirements,
please mail copies directly to the
following:

Cynthia Agens Bauer, OS Reports
Clearance Officer, Room 503H,
Humphrey Building, 200 Independence
Avenue SW., Washington DC, 20201;
and

Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 10235, New Executive
Office Building, Washington, DC 20503,
ATTN: Allison Eydt, HHS Desk Officer.

National Health Objectives for the Year
2010

The Public Health Service is
committed to achieving the health
promotion and disease prevention
objectives of Healthy People 2010. This
is an HHS-led effort to set priorities for
national attention. The activities
covered by these amendments are

related to the priority area (Access to
Quality Health Services) in Healthy
People 2010, which is available online
at http://www.health.gov/healthypeople.

Smoke-Free Workplace

This program is not subject to the
Public Health Systems Reporting
Requirements.

List of Subjects in 45 CFR Part 50

Cultural exchange programs,
Immigration, Health care, Medical care,
Health professions, Health facilities,
aliens.

Dated: September 20, 2002.
William R. Steiger,
Director, Office of Global Health Affairs.
Approved: September 27, 2002.
Tommy G. Thompson,
Secretary.

Accordingly, 45 CFR Part 50 is
amended as follows:

PART 50—U.S. EXCHANGE VISITOR
PROGRAM—REQUEST FOR WAIVER
OF THE TWO-YEAR FOREIGN
RESIDENCE REQUIREMENT

Paragraph 1. The authority citation
for part 50 continues to read as follows:

Authority: 75 Stat. 527, 22 U.S.C. 2451 et
seq., 84 Stat, 116, 8 U.S.C. 1182 (e).

Par. 2. Section 50.1 is revised to read
as follows:

§50.1 Authority

Under the authority of Mutual
Educational and Cultural Exchange Act
of 1961 (75 Stat. 527) and the
Immigration and Nationality Act as
amended (84 Stat. 116), the Department
of Health and Human Services is an
“interested United States Government
agency’” with the authority to request
the Department of State to recommend
to the Attorney General waiver of the
two-year foreign residence requirement
for Exchange Visitors under the Mutual
Educational and Cultural Exchange
Program. HHS eligibility requirement
criteria for waivers are in addition to
and independent of the existing waiver
and visa criteria established by the
Immigration and Naturalization Service
(INS), the Department of State, and the
Department of Labor. The waiver
regulations described in this part do not
relieve alien physicians seeking a
waiver of the 2-year foreign residence
requirement from complying with the
terms and conditions imposed on their
admission to the United States.

Par. 3. Section 50.2 is amended by:

1. Revising paragraphs (b) and (c).

2. Removing paragraph (d).

The revisions read as follows:
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§50.2 Exchange Visitor Waiver Review
Board.
* * * * *

(b) Functions. The Exchange Visitor
Waiver Review Board is responsible for
making thorough and equitable
evaluations of applications submitted by
institutions, acting on behalf of
Exchange Visitors, to HHS for a
favorable recommendation to the
Department of State that the two-year
foreign residence requirement for
Exchange Visitors under the Exchange
Visitor Program be waived.

(c) Membership. The Exchange Visitor
Waiver Review Board consists of no
fewer than three members and two
alternates, of whom no fewer than three
will consider any particular application.
The Director of the Office of Global
Health Affairs, Office of the Secretary, is
an ex officio member of the Board and
serves as its Chairman. The Director
may designate a staff member of the
Office of the Secretary to serve as
member and Chairman of the Board in
the Director’s absence. The Assistant
Secretary for Health appoints two
regularly assigned members and two
alternates to consider applications
concerning health, biomedical research,
and related fields. The Chairman may
request the heads of operating divisions
of the Department to appoint additional
members to consider applications in
other fields of interest to the
Department. The Board may obtain
expert advisory opinions from other
sources. The Board may establish a
workgroup from the operating divisions
of the Department to consider
applications for waivers based on the
need for the delivery of health care
services to underserved populations.

Par. 4. Section 50.3 is revised to read
as follows:

§50.3 Policy.

(a) Policy for waivers. The Department
of Health and Human Services endorses
the philosophy that Exchange Visitors
are committed to return home for at
least two years after completing their
program. This requirement was imposed
to prevent the Program from becoming
a stepping stone to immigration and to
ensure that Exchange Visitors make
available to their home countries their
new knowledge and skills obtained in
the United States. The Department will
request waivers for the delivery of
health care service to carry out the
Department’s mission to increase access
to care for the nation’s most medically
underserved individuals. However, in
keeping with the philosophy of the
Program, the Exchange Visitor Waiver
Review Board may determine the
appropriate numbers and geographic

areas for waivers for the delivery of
health care service.

(b) Criteria for waivers. The Exchange
Visitor Waiver Review Board carefully
applies stringent and restrictive criteria
to its consideration of requests that it
support waivers for Exchange Visitors.
Each application is evaluated
individually based on the facts
available.

(c) Waiver for members of Exchange
Visitor’s family. Where a decision is
made to request a waiver for an
Exchange Visitor, a waiver will also be
requested for the spouse and children,
if any, if they have J-2 visa status. When
both members of a married couple are
Exchange Visitors in their own right
(i.e., each has J-1 visa status), separate
applications must be submitted for each
of them.

Par. 5. Section 50.4 is revised to read
as follows:

8§50.4 Waivers for research.

In determining whether to request a
waiver for an Exchange Visitor engaged
in the conduct of research, the Board
considers the following key factors:

(a) The program or activity at the
applicant institution or organization in
which the Exchange Visitor is employed
must be of high priority and of national
or international significance in an area
of interest to the Department.

(b) The Exchange Visitor must be
needed as an integral part of the
program or activity, or of an essential
component thereof, so that loss of his/
her services would necessitate
discontinuance of the program, or a
major phase of it. Specific evidence
must be provided on how the loss or
unavailability of the individual’s
services would adversely affect the
initiation, continuance, completion, or
success of the program or activity. The
applicant organization/institution must
clearly demonstrate that a suitable
replacement for the Exchange Visitor
cannot be found through recruitment or
any other means. The Board will not
request a waiver when the principal
problem appears to be one of
administrative, budgetary, or program
inconvenience to the institution or other
employer.

(c) The Exchange Visitor must possess
outstanding qualifications, training and
experience well beyond the usually
expected accomplishments at the
graduate, postgraduate, and residency
levels, and must clearly demonstrate the
capability to make original and
significant contributions to the program.
The Board will not request a waiver
simply because an individual has
specialized training or experience or is

occupying a senior staff position in a
university, hospital, or other institution.

§50.5 [Redesignated as §50.7]

Par. 6. Redesignate §50.5 as § 50.7
Par. 7. New section § 50.5 is added to
read as follows:

§50.5 Waivers for the delivery of health
care service.

In determining whether to request a
waiver for an Exchange Visitor to
deliver health care service, the Board
will consider information from and
coordinate with State Departments of
Public Health (or the equivalent), other
“interested government agencies”
which request waivers, and other
relevant agencies. The Board requires
the following criteria for requests for
waivers for the delivery of health care
service:

(a) The Exchange Visitor must submit
a statement that he or she does not have
pending and will not submit any other
“interested government agency”’ waiver
request while HHS processes the waiver
request being submitted.

(b) Waivers are limited to primary
care physicians and general
psychiatrists who have completed their
primary care or psychiatric residency
training programs no more than12
months before the date of
commencement of employment under
the contract described in subparagraph
(d). This 12-month eligibility limitation
is to ensure that the physicians’ primary
care training is current and they are not
engaged in subspecialty training. This
HHS eligibility requirement relates only
to eligibility for an HHS waiver request
and does not relieve physicians of the
responsibility to maintain lawful status.
Alien physicians are strongly
encouraged to begin the waiver process
as early as they possibly can while still
in the residency training program. Early
filing of the waiver request by the alien
physician, coupled with timely
processing of the request by the relevant
government agencies, will facilitate the
timely completion of the waiver process
before the authorized J-1 admission
expires, and the physician’s subsequent
application for change of nonimmigrant
status from J—-1 to H-1B.

(c) Primary care physicians are
defined as: physicians practicing
general internal medicine, pediatrics,
family practice or obstetrics/gynecology
willing to work in a primary care Health
Professional Shortage Area (HPSA) or
Medically Underserved Area or
Population (MUA/P); and general
psychiatrists who are willing to work in
a Mental Health HPSA. Note: these HHS
eligibility criteria for waivers are in
addition to and independent of the



Federal Register/Vol. 67, No. 244/ Thursday, December 19, 2002/Rules and Regulations

77697

existing waiver and visa criteria
established by the Immigration and
Naturalization Service (INS), the
Department of State, and the
Department of Labor.

(d) The Exchange Visitor must have
entered a contract with the applicant
employer. This contract must:

(1) Require the Exchange Visitor to
provide primary medical care in a
facility physically located in an HHS-
designated primary care HPSA or MUA/
P, or general psychiatric care in a
Mental Health HPSA.

(2) Require the Exchange Visitor to
complete a term of employment of not
less than three years providing primary
care health services for not less than 40
hours per week.

(3) Require the Exchange Visitor to:

(i) Be licensed by the State where he
or she will practice;

(ii) Have completed a residency in
one of the following specialties: family
practice, general pediatrics, obstetrics/
gynecology, general internal medicine,
or general psychiatry; and

(iii) Be either board certified or board
eligible in the relevant primary care
discipline.

(4) Be terminable only for cause until
completion of the three-year
commitment, except that, with the
agreement of the alien physician, the
employer may assign the contract to
another eligible employer with the prior
approval of HHS and compliance with
all applicable INS and Department of
Labor requirements. Prior to approving
an assignment of the contract, HHS will
review and consider the health care
needs of the alien physician’s current
and proposed new locations, as well as
the reasons for the request.

(5) Not contain a restrictive covenant
or non-compete clause which prevents
or discourages the physician from

continuing to practice in any HHS-
designated primary care HPSA or MUA/
P or Mental Health HPSA after the
period of obligation under the contract
has expired.

(6) Provide that any amendment to the
contract complies with all applicable
Federal statutes, regulations and HHS
policy.

(7) Be consistent with all applicable
Federal statutes, regulations and HHS
policy.

(e) The facility or practice sponsoring
the physician:

(1) Must provide health services to
individuals without discriminating
against them because either they are
unable to pay for those services or
payment for those health services will
be made under Medicare or Medicaid.

(2) May charge no more than the usual
and customary rate prevailing in the
geographic area in which the services
are provided.

(3) Must provide care on a sliding fee
scale for persons at or below 200
percent of poverty income level. Persons
with third-party insurance may be
charged the full fee for service.

(4) Must post a notice in a
conspicuous location in the patient
waiting area at the practice site to notify
patients of the charges for service as
required in this paragraph.

(5) Must provide evidence that the
applicant facility made unsuccessful
efforts to recruit a physician who is a
United States physician for the position
to be filled by the Exchange Visitor.

(6) Must provide a statement by the
head of the facility to confirm the
facility is located in a specific,
designated HPSA or MUA/P, and that it
provides medical care to Medicaid and
Medicare eligible patients and to the
uninsured indigent.

(f) The employer and the alien
physician must submit information to

the Secretary at the times and in the
manner that the Secretary may
reasonably require.

Par. 8. Revise §50.6 to read as
follows:

§50.6 Procedures for Submission of
application to HHS.

(a) The Exchange Visitor Waiver
Review Board will review applications
submitted by private or non-federal
institutions, organizations, or agencies
or by a component agency of HHS. The
Board will not accept applications
submitted by Exchange Visitors or,
unless under extenuating and
exceptional circumstances, other U.S.
Government Agencies.

(b) Applications, instruction sheets
and information are available from the
Executive Secretary, Exchange Visitor
Waiver Review Board. An authorized
official of the applicant institution
(educational institution, hospital,
laboratory, corporation, etc.) must sign
the completed application. The
applicant institution must send the
completed application to the address
indicated on the instruction sheet.

Par. 10. New section 50.8 is added to
read as follows:

§50.8 Compliance.

If an alien physician acquires H-1B
nonimmigrant status following approval
by the INS of a request for waiver, then
he or she becomes subject not only to
the terms and conditions of the waiver,
but also the terms and conditions of the
H-1B nonimmigrant status. Failure to
comply with those conditions will make
that physician subject to removal from
the United States by the INS.

[FR Doc. 02—31972 Filed 12—17-02; 8:45 am]
BILLING CODE 4165-15-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 878
[Docket No. 02N-0288]

Medical Devices; Designation of
Special Control for Eight Surgical
Suture Devices

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend the classification regulations for
eight surgical suture devices previously
reclassified into class II, in order to
specify a special control for those
devices. FDA is proposing the guidance
document “Class II Special Controls
Guidance Document: Surgical Sutures;
Guidance for Industry and FDA” as the
special control that the agency believes
will reasonably assure the safety and
effectiveness of the devices, and FDA is
announcing the availability for
comment of that guidance document
elsewhere in this issue of the Federal
Register. Elsewhere in this issue of the
Federal Register, FDA is also publishing
a final rule reclassifying the absorbable
polydioxanone surgical (PDS) suture
from class III (premarket approval) to
class II (special controls), and is
designating as the special control for
that device, effective immediately, the
same guidance document here proposed
as the special control for the eight
surgical sutures devices covered by this
proposed rule. After public comments
are reviewed, FDA intends to issue a
final rule for the eight surgical sutures
covered by this proposed rule, making
the guidance effective as the special
control guidance for those sutures in
addition to the PDS suture. Following
the effective date of such final rule, any
firm submitting a premarket notification
(510(k)) for a new surgical suture will
need to address the issues covered in

the special control guidance. However,
the firm needs only to show that its
device meets the recommendations of
the guidance or in some other way
provides equivalent assurance of safety
and effectiveness.

DATES: Submit written or electronic
comments on the proposed rule by
March 19, 2003. See section VI of this
document for the proposed effective
date of a final rule based on this
document.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. Submit
electronic comments to http://
www.fda.gov/dockets/ecomments.

FOR FURTHER INFORMATION CONTACT:
Anthony D. Watson, Center for Devices
and Radiological Health (HFZ-410),
Food and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-3090.

SUPPLEMENTARY INFORMATION:

I. Background

The Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 301 et seq.), as
amended by the Medical Device
Amendments of 1976 (the 1976
amendments) (Public Law 94—295), the
Safe Medical Devices Act of 1990
(SMDA) (Public Law 101-629), and the
Food and Drug Administration
Modernization Act (FDAMA) (Public
Law 105-115), established a
comprehensive system for the regulation
of medical devices intended for human
use. Section 513 of the act (21 U.S.C.
360c) established three categories
(classes) of devices, depending on the
regulatory controls needed to provide
reasonable assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Under the 1976 amendments, class II
devices were defined as those devices
for which there is insufficient
information to show that general
controls themselves will assure safety
and effectiveness, but for which there is
sufficient information to establish
performance standards to provide such
assurance.

SMDA broadened the definition of
class II devices to mean those devices
for which the general controls by
themselves are insufficient to provide

reasonable assurance of safety and
effectiveness, but for which there is
sufficient information to establish
special controls to provide such
assurance, including performance
standards, postmarket surveillance,
patient registries, development and
dissemination of guidelines,
recommendations, and any other
appropriate actions the agency deems
necessary (section 513(a)(1)(B) of the
act).

The 1976 amendments also broadened
the definition of “device” in section
201(h) of the act (21 U.S.C. 321(h)) to
include certain articles that were once
regulated as drugs. Under the 1976
amendments, Congress classified into
class III all transitional devices, i.e.,
those devices previously regulated as
new drugs, including surgical sutures.

In the Federal Register of December
16, 1977 (42 FR 63472), FDA published
a notice that identified sutures as class
III devices under the transitional
provisions of the act. Section 520(1)(2) of
the act (21 U.S.C. 360j(1)(2)) provides
that the manufacturer or importer of a
device classified in class III under the
transitional provisions may file a
petition for reclassification of the device
into class I or class II. Procedures for
filing and review of classification
petitions are set forth in § 860.136 (21
CFR 860.136).

II. Regulatory History of the Devices

In accordance with section 520(1)(2) of
the act and §860.136, FDA, after
consulting with members of the General
and Plastic Surgery Devices Panel,
reclassified certain surgical suture
devices in part 878 (21 CFR 878) from
class I1I to class IT as follows:

1. Absorbable poly(glycolide/L-
lactide) surgical suture (§ 878.4493),
reclassification order (letter) dated
September 14, 1989;

2. Stainless steel suture (§ 878.4495),
reclassification order (letter) dated July
30, 1986;

3. Absorbable surgical gut suture
(§878.4830), reclassification order
(letter) dated September 19, 1988;

4. Nonabsorbable poly(ethylene
terephthalate) surgical suture
(§878.5000), reclassification order
(letter) dated July 5, 1990;

5. Nonabsorbable polypropylene
surgical suture (§ 878.5010),
reclassification order (letter) dated July
5, 1990;
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6. Nonabsorbable polyamide surgical
suture (§ 878.5020), reclassification
order (letter) dated February 15, 1990;

7. Natural nonabsorbable silk surgical
suture (§ 878.5030), reclassification
order (letter) dated November 9, 1990;
and

8. Nonabsorbable expanded
polytetrafluoroethylene surgical suture
(§878.5035), reclassification order
(letter) dated September 9, 1999.

IIL. Proposed Rule

FDA is proposing to amend the
classification regulations for the
foregoing eight surgical suture devices
in order to designate a special control
for each device. With the exception of
the nonabsorbable expanded
polytetrafluoroethylene surgical suture,
all of the transitional surgical suture
devices were reclassified before the
provisions of SMDA became effective
that broadened the definition of class II
devices to establish special controls
beyond performance standards. Thus,
developing device-specific guidance as
the means to provide reasonable
assurance of the safety and effectiveness
of the device was not a regulatory
option at the time of their original
reclassification. No mandatory
performance standard has been
developed for these devices.

Nonabsorbable expanded
polytetrafluoroethylene (ePTFE) surgical
sutures were reclassified from class III
to class II (special controls) and special
controls were identified, including
device-specific labeling and FDA-
recognized consensus standards.

FDA has developed a guidance
document for surgical suture devices
and, under the SMDA authority, is now
proposing to apply it as the special
control the agency believes will
reasonably assure the safety and
effectiveness of these devices. FDA is
identifying the guidance document
entitled ““Class II Special Controls
Guidance Document: Surgical Sutures;
Guidance for Industry and FDA” as the
proposed special control. The special
controls included in the guidance
document are the same as those
identified in the Code of Federal
Regulations (CFR) for ePTFE surgical
sutures with one exception. The
consensus standard identified in 21 CFR
878.5035 as United States
Pharmacopoeia (U.S.P.) 21 has been
updated in the guidance to ““the
currently recognized USP standard” to
reflect the fact that the compendium of
U.S.P. standards is now published
yearly. In the past, it was published
only every 5 years, U.S.P. 21 having
been the 1985 publication.

IV. Risks to Health

FDA has identified the following risks
to health associated with the use of
surgical sutures: Improper selection and
use, suture breakage, adverse tissue
reaction, and infection.

A. Improper Selection and Use

Proper selection of the size and type
of suture most suitable for the type of
tissue and surgical site depends on the
performance of the suture, the material
composition, absorbability (and if
absorbable, the rate of absorption),
tensile strength (and changes in tensile
strength over time), and/or specific
instructions for certain types of sutures,
tissues, or surgical sites (e.g.,
“Prolonged contact with bile or urine
may result in calculus formation.”).
Improper selection and use can result
in:

* Wound dehiscence (splitting open
of the sutured tissue),

 Unsatisfactory appearance of the
surgical scar, or

* Impaired function or mobility at the
surgical site.

Any of these events may result in the
patient having to undergo another
surgical procedure.

B. Suture Breakage

The intended use of a surgical suture
is to successfully hold tissue together
until healing is sufficiently complete.
Suture breakage before the sutured
wound heals can result in wound
dehiscence. This may interfere with the
normal healing process and/or result in
the patient having to undergo another
surgical procedure.

C. Adverse Tissue Reaction

An adverse tissue reaction to the
surgical suture is a potential risk to
health generally associated with all
surgical sutures if biocompatibility,
toxicity, and immunogenicity of the
sutures are not adequately addressed.
An adverse tissue reaction may result
from:

+ Foreign body reaction to the suture
material;

 Toxicity of nonbiocompatible
materials (dyes, coatings);

 Cytotoxic levels of sterilization
residues;

» Absorbable suture materials that
are absorbed too quickly or too slowly,
producing a toxic response; or

* A local or systemic allergic reaction
in patients with an abnormal sensitivity
to the suture material, dye or coating.

D. Infection

Infection is a potential risk to health
generally associated with all surgical

procedures and implanted devices.
Infection can result from:

* Inadequate sterilization of the
surgical suture,

* Failure of the packaging to maintain
sterility, or

» Contamination after the package is
opened.
Preventative measures, including
implantation of a sterile device and
strict adherence to accepted sterile
technique are the best defenses against
infection.

V. Special Controls

FDA believes that in addition to
general controls, the class II special
control guidance document entitled
“Class II Special Controls Guidance
Document: Surgical Sutures; Guidance
for Industry and FDA” is an adequate
special control to address the risks to
health associated with surgical sutures
and thus provide reasonable assurance
of the safety and effectiveness of the
device. The class II special controls
guidance document provides
information on how to meet premarket
notification (510(k)) submission
requirements for surgical sutures,
including recommendations regarding
device description, preclinical data,
clinical data, color additives,
sterilization, and labeling. It identifies
voluntary consensus standards that
address surgical suture specifications
and performance, material
biocompatibility and sterilization, and
FDA guidance documents that address
material biocompatibility and
sterilization:

The class II special controls guidance
document addresses the risks to health
associated with surgical sutures in the
following four ways:

* Adherence to the labeling
recommendations in the guidance
addresses the risk of improper suture
selection and use by ensuring that users
have adequate information on suture
performance, material composition,
absorbability (and if absorbable, the rate
of absorption) and changes in tensile
strength over time, to select the proper
size and type of suture for the type of
tissue and surgical site;

¢ Adherence to the voluntary
consensus standards recommended in
the guidance addresses the risk of
surgical suture breakage by ensuring
that surgical sutures have adequate
tensile strength, diameter, and needle
attachment strength;

» Adherence to the biocompatibility
testing recommendations and
biocompatibility standards in the
guidance addresses the risk of an
adverse tissue reaction by ensuring that
the surgical sutures are made of
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materials with adequate
biocompatibility and that the absorbable
surgical suture materials have
appropriate pharmacokinetic properties;
and

» Adherence to the sterilization
guidance and the voluntary consensus
standards recommended in the guidance
document addresses the risk of infection
by ensuring that the surgical suture is
sterile and has adequate packaging to
maintain sterility.

Elsewhere in this issue of the Federal
Register, FDA is publishing a notice of
availability of the guidance document
entitled “Class II Special Controls
Guidance Document: Surgical Sutures;
Guidance for Industry and FDA.” This
guidance document is proposed as the
special control for these eight surgical
sutures and is not yet final or in effect
as to these sutures. After public
comments on this proposed rule and on
the guidance document are reviewed,
FDA intends to issue a final rule for
these eight surgical sutures and the
guidance document will become final
and effective as the special control
guidance for them. Following the
effective date of such final rule, any firm
submitting a premarket notification
(510(k)) for a new surgical suture will
need to address the issues covered in
the special control guidance. However,
the firm needs only to show that its
device meets the recommendations of
the guidance or in some other way
provides equivalent assurance of safety
and effectiveness. Also, elsewhere in
this issue of the Federal Register, FDA
is publishing a final rule reclassifying
the absorbable PDS suture from class III
(premarket approval) to class II (special
controls), and designating the same
guidance document as the special
control for that device. The special
control guidance document is
immediately in effect as the special
control for the PDS suture only, but as
to that suture remains subject to public
comment and possible future revision
under the agency’s good guidance
practices.

VI. Proposed Effective Date

FDA proposes that any final rule that
may issue based on this proposal
become effective 30 days after its date
of publication in the Federal Register.

VII. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VIII. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
5 U.S.C. 601-612, and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4)). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this proposed rule is
consistent with the regulatory
philosophy and principles identified in
the Executive order. In addition, the
rule is not a significant regulatory action
as defined by the Executive order and so
is not subject to review under the
Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. The special controls guidance
document does not impose any new
burdens on manufacturers of these
devices. FDA has granted 201
substantial equivalence orders from 95
manufacturers of these devices in the
last 10 years. The guidance document is
based upon the review of the
information submitted in these
premarket notifications. Based on the
review of the premarket notifications,
FDA believes that manufacturers
presently marketing these devices are in
conformance with the guidance
document and they will not need to take
any further action, if this rule is
finalized. The guidance document
merely assures that, in the future,
devices of these generic types will be at
least as safe and effective as the
presently marketed devices. These
devices are already subject to premarket
notification and labeling requirements.
The guidance document advises
manufacturers on appropriate means of
complying with these requirements.

The consensus standards in the
guidance were recognized under section
514(c) of the act (21 U.S.C. 360d(c)) for
the purpose of demonstrating certain
aspects of substantial equivalency. The
manufacturer may provide a declaration
of conformity to a recognized standard
to meet a premarket notification
requirement. Ordinarily, this will
provide a simplified method of meeting
the requirement. The manufacturer may
choose to submit other data or
information to meet the requirement.
The guidance document sets out options

that the manufacturer has in this
respect.

For the foregoing reasons, the agency
certifies that this proposed rule will not
have a significant economic impact on
a substantial number of small entities.
In addition, this rule will not impose
costs of $100 million or more on either
the private sector or State, local, and
tribal governments in the aggregate, and
therefore a summary statement or
analysis under section 202(a) of the
Unfunded Mandates Reform Act of 1995
is not required.

IX. Paperwork Reduction Act of 1995

FDA tentatively concludes that this
proposed rule contains no collections of
information. Therefore, clearance by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (the PRA) (44 U.S.C. 3501—
3520) is not required.

The information collections addressed
in the special control guidance
document identified by this proposed
rule have been approved by OMB in
accordance with the PRA under the
regulations governing premarket
notification submissions (21 CFR part
807, subpart E, OMB control number
0910-0120).

X. Submission of Comments

You may submit to the Dockets
Management Branch (see ADDRESSES)
written or electronic comments
regarding this guidance by March 19,
2003. You should submit two copies of
any comments. Individuals may submit
one copy. You must identify comments
with the docket number found in
brackets in the heading of this
document. The guidance document and
comments received may be seen in the
Dockets Management Branch between 9
a.m. and 4 p.m., Monday through
Friday.

List of Subjects in 21 CFR Part 878

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 878 be amended as follows:

PART 878—GENERAL AND PLASTIC
SURGERY DEVICES

1. The authority citation for 21 CFR
part 878 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 3601, 371.

2. Section 878.4493 is amended by
revising paragraph (b) to read as follows:

§878.4493 Absorbable poly(glycolide/L-
lactide) surgical suture.
* * * * *
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(b) Classification. Class II (special
controls). The special control for this
device is FDA’s “Class II Special
Controls Guidance Document: Surgical
Sutures; Guidance for Industry and
FDA.” See § 878.1(e) for the availability
of this guidance document.

3. Section 878.4495 is amended by

revising paragraph (b) to read as follows:

§878.4495 Stainless steel suture.

* * * * *

(b) Classification. Class II (special
controls). The special control for this
device is FDA’s “Class II Special
Controls Guidance Document: Surgical
Sutures; Guidance for Industry and
FDA.” See § 878.1(e) for the availability
of this guidance document.

4. Section 878.4830 is amended by

revising paragraph (b) to read as follows:

§878.4830 Absorbable surgical gut suture.

* * * * *

(b) Classification. Class II (special
controls). The special control for this
device is FDA’s “Class II Special
Controls Guidance Document: Surgical
Sutures; Guidance for Industry and
FDA.” See § 878.1(e) for the availability
of this document.

5. Section 878.5000 is amended by

revising paragraph (b) to read as follows:

§878.5000 Nonabsorbable poly(ethylene
terephthalate) surgical suture.

(b) Classification. Class II (special
controls). The special control for this
device is FDA’s “Class II Special
Controls Guidance Document: Surgical
Sutures; Guidance for Industry and
FDA.” See § 878.1(e) for the availability
of this document.

6. Section 878.5010 is amended by

revising paragraph (b) to read as follows:

§878.5010 Nonabsorbable polypropylene
surgical suture.

(b) Classification. Class II (special
controls). The special control for this
device is FDA’s “Class II Special
Controls Guidance Document: Surgical
Sutures; Guidance for Industry and
FDA.” See § 878.1(e) for the availability
of this document.

7. Section 878.5020 is amended by

revising paragraph (b) to read as follows:

§878.5020 Nonabsorbable polyamide
surgical suture.

(b) Classification. Class II (special
controls). The special control for this
device is FDA’s “Class II Special
Controls Guidance Document: Surgical
Sutures; Guidance for Industry and
FDA.” See § 878.1(e) for the availability
of this guidance document.

8. Section 878.5030 is amended by

revising paragraph (b) to read as follows:

§878.5030 Natural nonabsorbable silk
surgical suture.
* * * * *

(b) Classification. Class II (special
controls). The special control for this
device is FDA’s “Class II Special
Controls Guidance Document: Surgical
Sutures; Guidance for Industry and
FDA.” See § 878.1(e) for the availability
of this guidance document.

9. Section 878.5035 is amended by

revising paragraph (b) to read as follows:

§878.5035 Nonabsorbable expanded
polytetrafluoroethylene surgical suture.
* * * * *

(b) Classification. Class II (special
controls). The special control for this
device is FDA’s “Class II Special
Controls Guidance Document: Surgical
Sutures; Guidance for Industry and
FDA.” See § 878.1(e) for the availability
of this guidance document.

Dated: October 16, 2002.
Linda S. Kahan,

Deputy Director, Center for Devices and
Radiological Health.

[FR Doc. 02—31991 Filed 12—18-02; 8:45 am)]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
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RIN 1545-BA00

Guidance Regarding Deduction and
Capitalization of Expenditures

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations that explain how
section 263(a) of the Internal Revenue
Code (Code) applies to amounts paid to
acquire, create, or enhance intangible
assets. This document also contains
proposed regulations under section 167
of the Code that provide safe harbor
amortization for certain intangible
assets, and proposed regulations under
section 446 of the Code that explain the
manner in which taxpayers may deduct
debt issuance costs. Finally, this
document provides a notice of public
hearing on these proposed regulations.
DATES: Written or electronic comments
must be received by March 19, 2003.
Requests to speak and outlines of topics

to be discussed at the public hearing
scheduled for April 22, 2003, must be
received by April 1, 2003.

ADDRESSES: Send submissions to
CC:ITA:RU (REG-125638—01), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to: CC:IITA:RU (REG-125638-01),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC or sent
electronically via the IRS Internet site
at: http://www.irs.gov/regs. The public
hearing will be held in the IRS
Auditorium, Internal Revenue Building,
1111 Constitution Avenue, NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Andrew J. Keyso, (202) 927-9397;
concerning submissions of comments,
the hearing, and/or to be placed on the
building access list to attend the
hearing, Guy Traynor, (202) 622-7180
(not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background

In recent years, much debate has
focused on the extent to which section
263(a) of the Code requires taxpayers to
capitalize amounts paid to acquire,
create, or enhance intangible assets. On
January 24, 2002, the IRS and Treasury
Department published an advance
notice of proposed rulemaking
(ANPRM) in the Federal Register (67 FR
3461) announcing an intention to
provide guidance in this area. The
ANPRM described and explained rules
under consideration by the IRS and
Treasury Department and invited public
comment on these rules.

Explanation of Provisions
I. Introduction

The proposed regulations under
section 263(a) of the Code set forth a
general principle that requires
capitalization of certain amounts paid to
acquire, create, or enhance intangible
assets. In addition, the proposed
regulations identify specific intangible
assets for which capitalization is
required under the general principle.
These identified intangible assets are
grouped into categories in the proposed
regulations based on whether the
intangible asset is acquired from another
party or created by the taxpayer.

The proposed regulations also provide
rules for determining the extent to
which taxpayers must capitalize
transaction costs that facilitate the
acquisition, creation, or enhancement of
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intangible assets or that facilitate certain
restructurings, reorganizations, and
transactions involving the acquisition of
capital. These transaction cost rules
allow for the use of simplifying
conventions intended to promote
administrability and reduce the cost of
compliance with section 263(a). In
addition, the proposed regulations
under section 167 of the Code provide

a safe harbor amortization period
applicable to certain created intangible
assets that do not have readily
ascertainable useful lives and for which
an amortization period is not otherwise
prescribed or prohibited by the Code,
regulations, or other published
guidance.

As a general rule, the proposed
regulations are not intended to apply to
a taxpayer’s intangible interest in land.
Thus, the proposed regulations do not
apply to amounts paid to acquire or
create easements, life estates, mineral
interests, timber rights, or other
intangible interests in land. An
exception is made for amounts paid to
acquire, create, or enhance a lease of
real property. Several rules contained in
the proposed regulations address
amounts paid to acquire, create, or
enhance leases of property, including
leases of real property. The IRS and
Treasury Department are considering
future guidance addressing the
treatment of amounts paid to acquire,
create, or enhance tangible assets.
Appropriate rules relating to the
treatment of interests in land will be
addressed in that future guidance.

II. General Principle of Capitalization

A. Overview

The proposed regulations require
capitalization of amounts paid to
acquire, create, or enhance an intangible
asset. For this purpose, an intangible
asset is defined as (1) any intangible
that is acquired from another person in
a purchase or similar transaction (as
described in paragraph (c) of the
proposed regulations); (2) certain rights,
privileges, or benefits that are created or
originated by the taxpayer and
identified in paragraph (d) of the
proposed regulations; (3) a separate and
distinct intangible asset (as defined in
paragraph (b)(3) of the proposed
regulations); or (4) a future benefit that
the IRS and Treasury Department
identify in subsequent published
guidance as an intangible asset for
which capitalization is required. As
discussed in Part V of this preamble, the
proposed regulations also require
capitalization of transaction costs that
facilitate the acquisition, creation, or
enhancement of an intangible asset or

that facilitate a restructuring or
reorganization of a business entity or a
transaction involving the acquisition of
capital, such as a stock issuance,
borrowing, or recapitalization.

Through this definition of intangible
asset, the IRS and Treasury Department
seek to provide certainty for taxpayers
by identifying specific categories of
rights, privileges, and benefits, the costs
of which are appropriately capitalized.
In determining the categories of
expenditures for which capitalization is
specifically required, the IRS and
Treasury Department considered
expenditures for which the courts have
traditionally required capitalization.
These categories will help promote
consistent interpretation of section
263(a) by taxpayers and IRS field
personnel.

B. Separate and Distinct Intangible
Asset

The proposed regulations define the
term separate and distinct intangible
asset based on factors traditionally used
by the courts to determine whether an
expenditure serves to acquire, create, or
enhance a separate and distinct asset.
Courts have considered (1) whether the
expenditure creates a distinct and
recognized property interest subject to
protection under state or federal law; (2)
whether the expenditure creates
anything transferrable or salable; and (3)
whether the expenditure creates
anything with an ascertainable and
measurable value in money’s worth.
See, e.g., Commissioner v. Lincoln
Savings & Loan Ass’n, 403 U.S. 345, 355
(1971); Central Texas Savings & Loan
Ass’nv. United States, 731 F.2d 1181,
1184 (5th Cir. 1984); Colorado Springs
National Bank v. United States, 505
F.2d 1185, 1192 (10th Cir. 1974);
Briarcliff Candy Corp. v. Commissioner,
475 F.2d 775, 784 (2nd Cir. 1973).

The proposed regulations provide that
the determination of whether an amount
serves to acquire, create, or enhance a
separate and distinct intangible asset is
made as of the taxable year during
which the amount is paid, and not later
using the benefit of hindsight.

The IRS and Treasury Department
note that the separate and distinct asset
standard has not historically yielded the
same level of controversy as the
significant future benefit standard.
Moreover, several commentators
suggested that, if the proposed
regulations adopt a general principle of
capitalization, the separate and distinct
asset test is a workable principle in
practice.

C. Significant Future Benefits Identified
in Published Guidance

A fundamental purpose of section
263(a) is to prevent the distortion of
taxable income through current
deduction of expenditures relating to
the production of income in future
years. Thus, in determining whether an
expenditure should be capitalized, the
Supreme Court has considered whether
the expenditure produces a significant
future benefit. INDOPCO, Inc. v.
Commissioner, 503 U.S. 79 (1992). A
“significant future benefit” standard,
however, does not provide the certainty
and clarity necessary for compliance
with, and sound administration of, the
law. Consequently, the IRS and
Treasury Department believe that
simply restating the significant future
benefit test, without more, would lead
to continued uncertainty on the part of
taxpayers and continued controversy
between taxpayers and the IRS.
Accordingly, the IRS and Treasury
Department have initially defined the
exclusive scope of the significant future
benefit test through the specific
categories of intangible assets for which
capitalization is required in the
proposed regulations. The future benefit
standard underlies many of these
categories.

The IRS and Treasury Department
recognize, however, that there may be
expenditures that are not identified in
these categories, but for which
capitalization is nonetheless
appropriate. For this reason, the
proposed regulations require
capitalization of non-listed expenditures
if those expenditures serve to produce
future benefits that the IRS and Treasury
Department identify in published
guidance as significant enough to
warrant capitalization. A determination
in published guidance that a particular
category of expenditure produces a
benefit for which capitalization is
appropriate will apply prospectively,
and will not apply to expenditures
incurred prior to the publication of such
guidance.

For purposes of future guidance, the
IRS and Treasury Department will
determine whether capitalization is
appropriate for a particular category of
expenditures by taking into account all
relevant facts and circumstances,
including the probability, measurability,
and size of the expected future benefit.
Such published guidance may provide a
safe harbor amortization period for any
expenditure required to be capitalized.
If the published guidance does not
provide a safe harbor amortization
period, the expenditure may be eligible
for the 15-year safe harbor amortization
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period described in Part VIL.A. of this
preamble.

The IRS and Treasury Department
believe that, by applying the significant
future benefit test in the manner
described above, the proposed
regulations will substantially reduce the
burden on both taxpayers and IRS field
personnel of determining whether an
expenditure produces significant future
benefits for which capitalization is
required. If an expenditure is not
described in one of the categories in the
proposed regulations or in subsequent
future guidance, taxpayers and IRS field
personnel need not determine whether
that expenditure produces a significant
future benefit. Upon finalization of the
proposed regulations, the IRS expects to
identify and withdraw existing
capitalization guidance that is
susceptible to application inconsistent
with these regulations.

III. Intangibles Acquired From Another

Paragraph (c) of the proposed
regulations requires capitalization of
amounts paid to another party to
acquire an intangible from that party in
a purchase or similar transaction. This
rule reflects well-settled law requiring
capitalization of the purchase price
(including sales taxes and similar
charges) paid to acquire property from
another. The regulations provide
examples of intangibles that must be
capitalized under this rule if the
intangible is acquired from another
person. Many of the intangibles required
to be capitalized by this rule constitute
“amortizable section 197 intangibles”
eligible for 15-year amortization under
section 197(a).

The rule does not address the
treatment of any transaction costs the
taxpayer may incur to facilitate the
acquisition of an intangible from
another party. The treatment of
transaction costs is described in
paragraph (e) of the proposed
regulations. So, for example, while this
rule requires capitalization of the
amount paid to another party to acquire
an intangible from that party, this rule
does not describe the treatment of the
various ancillary costs such as attorney
fees and broker commissions incurred to
facilitate the acquisition.

In addition, the rule applies only to
acquired intangibles, and not to created
intangibles. For example, the rule
requires a taxpayer to capitalize the
amount paid to acquire a customer base
from another person. However, the rule
does not require a taxpayer to capitalize
costs that it incurs to create its own
customer base.

IV. Created Intangibles

Paragraph (d) of the proposed
regulations requires taxpayers to
capitalize amounts paid to another party
to create or enhance with that party
certain identified intangibles discussed
in Parts IV.A. through IV.H. of this
preamble. Examples are included to
demonstrate the scope of these rules.

To reduce the administrative and
compliance costs associated with
capitalizing these amounts, the
proposed regulations adopt a “12-month
rule” applicable to most created
intangibles. Under this 12-month rule, a
taxpayer is not required to capitalize
amounts that provide benefits of a
relatively brief duration. The 12-month
rule is discussed in further detail in Part
VI of this preamble.

As in the case of acquired intangibles,
the rules in paragraph (d) relating to
created intangibles address the amounts
paid for the intangible itself, and not the
related transaction costs incurred to
facilitate the creation of the intangible.
The treatment of transaction costs is
described in paragraph (e) of the
proposed regulations.

A. Financial Interests

The proposed regulations require
taxpayers to capitalize amounts paid to
another party to create or originate with
that party certain financial interests.
The financial interests identified in the
rule include interests in entities (e.g.,
corporations, partnerships, trusts) and
financial instruments (e.g., debt
instruments, notional principal
contracts, options).

The 12-month rule does not apply to
amounts paid to create or enhance a
financial interest described in this rule,
regardless of whether the amounts are
also described in another part of
paragraph (d) of the proposed
regulations.

B. Prepaid Expenses

In general, existing law requires
capitalization of prepaid expenses. See,
e.g., Commissioner v. Boylston Market
Ass’n, 131 F.2d 966 (1st Cir. 1942). The
proposed regulations require
capitalization of amounts prepaid for
benefits to be received in the future. The
proposed regulations modify slightly the
rule contained in the ANPRM, which
proposed capitalization of “amounts
prepaid for goods, services, or other
benefits (such as insurance) to be
received in the future.” The reference to
“goods”” in the ANPRM caused some
readers to question whether the
proposed rule is intended to apply to
the acquisition of tangible property. The
rule is not intended to apply to the

acquisition of tangible property. The
rule proposes capitalization of prepaid
expenses on the ground that the
prepayment creates an intangible asset
in the form of a right; specifically, the
right to receive goods, services, or other
benefits in the future. The IRS and
Treasury Department decided to
eliminate further confusion by
modifying the rule to remove the
explicit reference to goods.

Further, the reference in the rule to
“benefits to be received in the future”
is not intended to imply a form of
“significant future benefit” test
applicable to any expenditure that can
be expected to result in some future
benefit. As demonstrated by examples
in the proposed regulations, the rule is
intended merely to require
capitalization of prepaid expenses.

C. Amounts Paid To Obtain Certain
Memberships and Privileges

The proposed regulations require
taxpayers to capitalize amounts paid to
an organization to obtain or renew a
membership or privilege from that
organization. The rule clarifies that
amounts paid to obtain a quality
certification of the taxpayer’s products,
services, or business processes are not
within the scope of the rule. Thus, for
example, the rule does not require
capitalization of amounts paid to obtain
benefits such as ISO 9000 certification
or Underwriters’ Laboratories Listing.

D. Amounts Paid To Obtain Certain
Rights From a Governmental Agency

The proposed regulations require
taxpayers to capitalize amounts paid to
a governmental agency for a trademark,
trade name, copyright, license, permit,
franchise, or other similar right granted
by that governmental agency. In general,
this rule is directed at the initial fee
paid to a government agency. Under the
12-month rule, taxpayers are not
required to capitalize annual renewal
fees paid to the government agency. An
example in the proposed regulations
demonstrates this point.

These regulations do not affect the
treatment of expenditures under other
provisions of the Code. Accordingly, an
amount paid to a government agency to
obtain a patent from that agency is not
required to be capitalized under this
section if the amount is deductible
under section 174.

E. Amounts Paid To Obtain or Modify
Contract Rights

The proposed regulations require
taxpayers to capitalize amounts (other
than de minimis amounts) paid to
another party to induce that party to
enter into, renew, or renegotiate an
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agreement that produces certain rights
for the taxpayer. This rule recognizes
that some agreements produce contract
rights that are reasonably certain to
produce future benefits for the taxpayer,
or for which courts have traditionally
required capitalization. For example,
the rule requires capitalization of
amounts paid to enter into or
renegotiate a lease contract or a contract
providing the taxpayer the right to
acquire or provide services. The rule
also requires capitalization of an
amount paid to obtain a covenant not to
compete. Recognizing that employment
contracts often are entered into along
with covenants not to compete, the
proposed regulations contain a rule
similar to that in § 1.197-2(b)(9) of the
regulations. An agreement for the
performance of services does not have
substantially the same effect as a
covenant not to compete and,
accordingly, amounts paid for personal
services actually rendered are not
required to be capitalized under this
rule.

On the other hand, the rule recognizes
that many agreements do not produce
contract rights for which capitalization
is appropriate. Thus, the rule does not
require a taxpayer to capitalize an
amount that merely creates an
expectation that a customer or supplier
will maintain its business relationship
with the taxpayer.

The rule contains a de minimis
exception under which inducements
that do not exceed $5,000 are not
required to be capitalized. The IRS and
Treasury Department request comments
on whether a non-cash inducement is
properly valued at the taxpayer’s cost to
acquire or produce the inducement, or
at the fair market value of the
inducement. If the non-cash inducement
is properly valued at its fair market
value, comments are requested
regarding the treatment of any gain or
loss realized on the transfer of the non-
cash inducement.

This rule and the financial interests
rule (described in Part IV.A. of this
preamble) are the exclusive
capitalization provisions for created
contracts. In other words, amounts paid
to enter into an agreement not identified
in these rules are not required to be
capitalized under the general principle
of capitalization on the theory that the
agreement is a separate and distinct
asset.

F. Amounts Paid To Terminate Certain
Contracts

The proposed regulations require
taxpayers to capitalize an amount paid
to terminate three types of contracts.
The purpose of the rule is to require

capitalization of termination payments
that enable the taxpayer to reacquire
some valuable right it did not possess
immediately prior to the termination.
Thus, capitalization is required for
payments by a lessor to terminate a
lease agreement with a lessee. See
Peerless Weighing and Vending
Machine Corp. v. Commissioner, 52 T.C.
850 (1969). Capitalization also is
required for payments by a taxpayer to
terminate an agreement that provides
another party the exclusive right to
acquire or use the taxpayer’s property or
services or to conduct the taxpayer’s
business. See Rodeway Inns of America
v. Commaissioner, 63 T.C. 414 (1974).
Finally, capitalization is required for
payments to terminate an agreement
that prohibits the taxpayer from
competing with another or from
acquiring property or services from a
competitor of another.

On the other hand, the rule does not
require capitalization in cases where the
taxpayer, as a result of the termination,
does not reacquire a right for which
capitalization is appropriate. For
example, the rule does not require a
taxpayer to capitalize a payment to
terminate a supply contract with a
supplier, and does not require a lessee
to capitalize a payment to terminate a
lease agreement with a lessor. This also
is consistent with existing law. See, e.g.,
Stuart Co. v. Commissioner, 195 F.2d
176 (9th Cir. 1952), aff’g 9 T.C.M. (CCH)
585 (1950); Olympia Harbor Lumber Co.
v. Commissioner, 30 B.T.A. 114 (1934),
aff’'d, 79 F.2d 394 (9th Cir. 1935);
Denholm & McKay Co. v. Commissioner,
2 B.T.A. 444 (1925); Rev. Rul. 69-511
(1969-2 C.B. 24).

The proposed regulations modify, in
several respects, the rule described in
the ANPRM. First, the proposed
regulations expand the rule to require
capitalization of an amount paid to
terminate a contract that grants another
the exclusive right to acquire or use the
taxpayer’s property or services. Thus, a
taxpayer must capitalize amounts paid
to terminate an exclusive license to use
the taxpayer’s property. Second, the
proposed regulations remove the
reference to a defined geographic area
from the rule requiring capitalization of
amounts paid to terminate an agreement
that provides another party the
exclusive right to conduct the taxpayer’s
business. The IRS and Treasury
Department are concerned that this
reference may lead to uncertainty
regarding whether the parties intended
for a particular right to be limited to a
defined geographic area, especially
where the agreement is silent regarding
geographic area. Third, as discussed
above, the proposed regulations require

a taxpayer to capitalize an amount paid
to another to terminate an agreement
that prohibits the taxpayer from
competing with another.

G. Amounts Paid To Acquire, Produce,
or Improve Real Property Owned by
Another

The proposed regulations require
taxpayers to capitalize an amount paid
to acquire real property that is
relinquished to another, or to produce
or improve real property that is owned
by another, if the real property is
reasonably expected to produce
significant economic benefits for the
taxpayer. The purpose of this rule is to
recognize a long line of cases and
rulings that require capitalization where
the taxpayer provides property to
another or improves property of another
with the expectation that the property
will provide significant future benefits
for the taxpayer. See D. Loveman & Son
Export Corp. v. Commissioner, 34 T.C.
776 (1960), aff’d 296 F.2d 732 (6th Cir.
1961) (expenditures incurred by the
taxpayer to pave a public road
benefitted the taxpayer’s business and
were appropriately capitalized); Chicago
and N.W. Railway Co. v. Commissioner,
39 B.T.A. 661 (1939) (conveyance of
land by a railroad to a city for highway
purposes, the effect of which is of
lasting benefit by way of flood
protection, access to city streets, and
reduced cost of crossing protection is a
capital expenditure); Kauai Terminal
Ltd. v. Commissioner, 36 B.T.A. 893
(1937) (expenditures incurred by the
taxpayer to construct a publicly owned
breakwater for the purpose of improving
the taxpayer’s freight lighterage
operation are capital expenditures); Rev.
Rul. 69-229 (19691 C.B. 86)
(expenditures incurred by a railroad
company for construction of a state-
owned highway bridge over its tracks
create a long term business benefit for
the taxpayer and are therefore capital
expenditures); Rev. Rul. 66-71 (1966—1
C.B. 44) (expenditures incurred by the
taxpayer for dredging to deepen the
portion of a harbor alongside the
taxpayer’s pier leading to a navigable
channel are capital expenditures).

The proposed regulations limit the
scope of the rule to real property, and
not to all tangible property as originally
contemplated by the ANPRM. Some
courts have required capitalization on
the ground that an intangible asset is
created where the taxpayer provides
tangible personal property to another.
See, e.g., Alabama Coca-Cola Bottling
Co. v. Commissioner, T.C. Memo. 1969—
123 (capitalization required for costs
incurred by a wholesaler to provide
signs, scoreboards, and clocks bearing
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its product logo to retail outlets; the
expenditure created valuable benefits
that would benefit the taxpayer beyond
the taxable year). Nonetheless, the IRS
and Treasury Department are reluctant
to extend the rule to cases involving
tangible personal property. Inclusion of
personal property within the scope of
the rule would require capitalization of
many expenditures that are properly
deductible under current law, such as
advertising or business promotion costs.

The proposed regulations clarify that
the rule is not intended to apply where
the taxpayer is selling the real property,
is providing the real property to another
as payment for some other property or
service provided to the taxpayer, or is
selling services to produce or improve
the property. The proposed regulations
also clarify that the rule is not intended
to change the result in Rev. Rul. 2002—
9 (2002—10 L.R.B. 614), regarding the
treatment of impact fees paid by a
developer of real property. Rev. Rul.
2002—9 provides that impact fees
incurred by a taxpayer in connection
with the construction of real property
are capitalized costs allocable to the real
property. The proposed regulations
provide that these costs do not create an
intangible asset for which capitalization
is required by this rule. Similarly, the
proposed regulations provide that real
property turned over to a government
entity in connection with a real estate
development project (dedicated
improvements) also are outside the
scope of this rule. Such costs are
allocable to the property produced, as
provided in section 263A and the
regulations thereunder.

For costs required to be capitalized
under this rule, the proposed
regulations under section 167 permit
safe harbor amortization ratably over a
25-year period. The IRS and Treasury
Department did not adopt the approach
suggested by commentators of
permitting amortization over the
recovery period prescribed for the
property under section 168 as if the
taxpayer had actually owned the real
property and used it in its trade or
business. The IRS and Treasury
Department believe that such an
approach would raise difficult questions
regarding the appropriate class life or
recovery period to be applied. In
addition, such an approach would not
address the treatment of property for
which a class life or recovery period is
not prescribed by section 168, such as
vacant land. The 25-year safe harbor
will eliminate the uncertainty that
would otherwise exist if amortization
were permitted over the period of the
expected future benefit. The IRS and
Treasury Department invite comments

on this safe harbor amortization
provision.

H. Amounts Paid To Defend or Perfect
Title to Intangible Property

The proposed regulations require
taxpayers to capitalize an amount paid
to another party to defend or perfect
title to intangible property where the
other party challenges the taxpayer’s
title to the intangible property. This is
consistent with existing regulations
under section 263(a) of the Code. See
§1.263(a)-2(c). The rule is not intended
to require capitalization of amounts
paid to protect the property against
infringement and to recover profits and
damages as a result of an infringement.
As under current law, these costs are
generally deductible. See, e.g., Urquhart
v. Commissioner, 215 F.2d 17 (3rd Cir.
1954) (expenditures made by a licensor
of patents to protect against
infringement and to recover profits and
damages were made to protect,
conserve, and maintain business profits,
and not to defend or perfect title to
property). Whether an amount is paid to
defend or perfect title, on the one hand,
or to protect against infringement, on
the other, is a factual matter.

V. Transaction Costs
A. In General

The proposed regulations provide a
two-pronged rule that requires taxpayers
to capitalize transaction costs. The first
prong of the rule requires capitalization
of transaction costs that facilitate the
taxpayer’s acquisition, creation, or
enhancement of an intangible asset. The
second prong of the rule requires
capitalization of transaction costs that
facilitate the taxpayer’s restructuring or
reorganization of a business entity or
facilitate a transaction involving the
acquisition of capital, including a stock
issuance, borrowing, or recapitalization.

The first prong of the transaction cost
rule recognizes that capitalization is
required not only for the cost of an asset
itself, but for the ancillary expenditures
incurred in acquiring, creating, or
enhancing the intangible asset.
Woodward v. Commissioner, 397 U.S.
572 (1970). The proposed regulations
require that taxpayers capitalize these
transaction costs to the basis of the
intangible asset acquired, created, or
enhanced.

The second prong of the transaction
cost rule recognizes that transaction
costs that effect a change in the
taxpayer’s capital structure create
betterments of a permanent or indefinite
nature and are appropriately
capitalized. See INDOPCO, Inc. v.
Commissioner, 503 U.S. 79 (1992)

(professional fees incurred by a target
corporation in a stock acquisition);
General Bancshares Corp. v.
Comimissioner, 326 F.2d 712 (8th Cir.
1964) (costs to issue a stock dividend to
shareholders); Mills Estate, Inc. v.
Commissioner, 206 F.2d 244 (2nd Cir.
1953) (professional fees incurred in a
recapitalization). As discussed in
further detail in Part VII of this
preamble (relating to safe harbor
amortization), the proposed regulations
do not address whether these costs
increase the taxpayer’s basis in property
or are treated as a separate intangible
asset. Comments are requested on these
issues. However, in the case of
transaction costs that facilitate a stock
issuance or recapitalization, the
proposed regulations are consistent with
existing law, which provides that such
capital expenditures do not create a
separate intangible asset, but instead
offset the proceeds of the stock issuance.
See Rev. Rul. 69-330 (1969-1 C.B. 51);
Affiliated Capital Corp. v.
Commissioner, 88 T.C. 1157 (1987). The
proposed regulations provide that
capitalization is not required under this
provision for stock issuance costs of
open-end regulated investment
companies (other than those costs
incurred during the initial stock offering
period). See Rev. Rul. 94-70 (1994-2
C.B. 17).

As discussed in Part VII of this
preamble, costs required to be
capitalized under the second prong of
the transaction cost rule are not eligible
for the safe harbor amortization
provision provided in the regulations.
However, comments are requested on
whether the safe harbor amortization
provision should apply to any of these
costs.

The term reorganization as used in
the second prong of the transaction cost
rule contemplates a reorganization in
the broad sense of a change to an
entity’s capital structure, and not merely
a transaction that constitutes a tax-free
reorganization under the Code. The
terms reorganization and restructuring
are broad enough to include
transactions under section 351 of the
Code, as well as bankruptcy
reorganizations. While the term is broad
enough to encompass stock
redemptions, the treatment of costs
incurred in connection with a stock
redemption is specifically prescribed by
section 162(k). The terms reorganization
and restructuring are not intended to
refer to mere changes in an entity’s
business processes, commonly referred
to as “re-engineering.” Thus, a
taxpayer’s change from a batch
inventory processing system to a “‘just-
in-time” inventory processing system,
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regardless of whether the taxpayer refers
to such change as a business
“restructuring,” is not within the scope
of the rule, as demonstrated by example
in the proposed regulations.

Consistent with existing law, the rule
requires capitalization of costs to
facilitate a divisive transaction. See
Bilar Tool & Dye Corp. v. Commissioner,
530 F.2d 708 (6th Cir. 1976). However,
the rule does not require capitalization
of amounts paid to facilitate a divisive
transaction where the divestiture is
pursuant to a government mandate,
unless the divestiture is a condition of
permitting the taxpayer to participate in
a separate restructuring or
reorganization transaction. See, e.g., El
Paso Co. v. United States, 694 F.2d 703
(Fed Cir. 1982); American Stores Co. v.
Commissioner, 114 T.C. 458 (2000).

In the ANPRM, the second prong of
the transaction cost rule applied to “an
applicable asset acquisition within the
meaning of section 1060(c).” This
language caused confusion as to
whether the second prong of the
transaction cost rule applied to
acquisitions of tangible assets. To clarify
that the transaction cost rules do not
apply to acquisitions of tangible assets
(other than acquisitions of real property
described in Part IV.G. of this preamble)
the proposed regulations delete the
reference to section 1060(c). To the
extent that intangible assets are acquired
in an applicable asset acquisition under
section 1060(c), the first prong of the
transaction cost rule requires
capitalization of transaction costs that
facilitate the acquisition of those
intangible assets. Transaction costs
allocable to tangible assets are
capitalized to the extent provided by
existing law. The IRS and Treasury
Department are considering separate
guidance to address the treatment of
expenditures to acquire, create, or
enhance tangible assets.

B. Facilitate

The proposed regulations provide a
“facilitate” standard for purposes of
determining whether transaction costs
must be capitalized. The facilitate
standard is intended to be narrower in
scope than a “but-for”” standard. Thus,
some transaction costs that arguably are
capital under a but-for standard, such as
costs to downsize a workforce after a
corporate merger (including severance
payments) or costs to integrate the
operations of merged businesses, are not
required to be capitalized under a
facilitate standard. While such costs
may not have been incurred but-for the
merger, the costs do not facilitate the
merger itself. The proposed regulations
provide that an amount facilitates a

transaction if it is incurred in the
process of pursuing the acquisition,
creation, or enhancement of an
intangible asset or in the process of
pursuing a restructuring, reorganization,
or transaction involving the acquisition
of capital.

In response to the ANPRM,
commentators suggested that the
proposed regulations should distinguish
costs to facilitate the acquisition of a
trade or business from costs to
investigate the acquisition of a trade or
business. Several commentators
suggested that the proposed regulations
should adopt the standard contained in
Rev. Rul. 99-23 (1999-1 C. B. 998).

Rev. Rul. 99-23 provides a “whether-
and-which” test for distinguishing costs
to investigate the acquisition of a new
trade or business (which are amortizable
under section 195) from costs to
facilitate the acquisition (which are
capital expenditures under section
263(a) and are not amortizable under
section 195). Under this test, costs
incurred to determine whether to
acquire a new trade or business, and
which new trade or business to acquire,
are investigatory costs. Costs incurred in
the attempt to acquire a specific
business are costs to facilitate the
consummation of the acquisition.

Because Rev. Rul. 99-23 has created
controversy between taxpayers and the
IRS, the proposed regulations do not
adopt the standard contained in Rev.
Rul. 99-23. Rather, the proposed
regulations provide, as a bright line rule,
that an amount paid in the process of
pursuing an acquisition of a trade or
business (whether the acquisition is
structured as an acquisition of stock or
of assets and whether the taxpayer is the
acquirer in the acquisition or the target
of the acquisition) is required to be
capitalized only if the amount is
“inherently facilitative” or if the
amount relates to activities performed
after the earlier of the date a letter of
intent (or similar communication) is
issued or the date the taxpayer’s Board
of Directors approves the acquisition
proposal. For this purpose, the proposed
regulations identify amounts that are
inherently facilitative (e.g., amounts
relating to determining the value of the
target, drafting transactional documents,
or conveying property between the
parties). Under this bright line rule, an
amount that does not facilitate the
acquisition is not required to be
capitalized under this section. The
proposed regulations do not affect the
treatment of start-up expenditures under
section 195. The IRS and Treasury
Department are considering the
application of these bright line
standards to tangible assets acquired as

part of a trade or business in order to
provide a single administrable standard
in these transactions. The IRS and
Treasury Department request comments
on whether the bright line standard
provided in the proposed regulations is
administrable and whether there are
other bright line standards that can be
applied in this area.

The proposed regulations provide that
a success-based fee is an amount paid to
facilitate the acquisition except to the
extent that evidence clearly
demonstrates that some portion of the
amount is allocable to activities that do
not facilitate the acquisition. The IRS
and Treasury Department request
comments on the treatment of success-
based fees.

The IRS and Treasury Department
stress that section 6001 of the Code
requires taxpayers to maintain sufficient
records to support a position claimed on
the taxpayer’s return. Thus, taxpayers
must maintain records adequate to
document that amounts relate to
activities performed prior to the bright
line date. Comments are requested on
the types of records that are available in
the context of an acquisition of a trade
or business and how these records
might be utilized to administer the
bright line rule.

C. Hostile Takeover Defense Costs

The proposed regulations provide that
transaction costs incurred by a taxpayer
to defend against a hostile takeover of
the taxpayer’s stock do not facilitate the
acquisition and therefore are not
required to be capitalized. See A.E.
Staley Mfg. Co. v. Commissioner, 119
F.3d 482 (7th Cir. 1997). The proposed
regulations recognize, however, that an
initially hostile acquisition attempt may
eventually become friendly. In such a
case, the rules require the taxpayer to
bifurcate its costs between those
incurred to defend against the
acquisition attempt at the time the
attempt was hostile and those incurred
to facilitate the friendly acquisition.
Capitalization is required for costs
incurred to facilitate the friendly
acquisition. The IRS and Treasury
Department request comments on rules
that might be applied to determine the
point at which a hostile acquisition
attempt becomes friendly.

Some costs may be viewed both as
costs to defend against a hostile
acquisition and as costs to facilitate
another capital transaction. For
example, a taxpayer may attempt to
thwart a hostile acquisition by merging
with a white knight, recapitalizing, or
issuing stock purchase rights to existing
shareholders. The proposed regulations
require capitalization of such costs,
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regardless of whether the taxpayer’s
purpose in incurring such costs was
solely to defend against a hostile
acquisition.

D. Simplifying Conventions Applicable
to Transaction Costs

1. Salaries and Overhead

Much of the recent debate
surrounding section 263(a) has focused
on the extent to which capitalization is
required for employee compensation
and overhead costs that are related to
the acquisition, creation, or
enhancement of an asset. Generally,
courts and the Service have required
capitalization of such costs where the
facts show that the costs clearly are
allocable to a particular asset. See
Commissioner v. Idaho Power Co., 418
U.S. 1 (1973) (requiring capitalization of
depreciation on equipment used to
construct capital assets and noting that
wages, when paid in connection with
the construction or acquisition of a
capital asset, must be capitalized and
amortized over the life of the capital
asset); Louisville and N.R. Co. v.
Commissioner, 641 F.2d 435 (6th Cir.
1981) (requiring capitalization of
overhead costs associated with building
and rebuilding railroad freight cars);
Lychuk v. Commissioner, 116 T.C. 374
(2001) (requiring capitalization of
employee compensation where
employees spent a significant portion of
their time working on acquisitions of
installment obligations); Rev. Rul. 73—
580 (1973-2 C.B. 86) (requiring
capitalization of employee
compensation reasonably attributable to
services performed in connection with
corporate mergers and acquisitions).

In the context of intangible assets,
some courts have allowed taxpayers to
deduct employee compensation and
overhead where there is only an indirect
nexus between the intangible asset and
the compensation or overhead. See
Wells Fargo v. Commissioner, 224 F.3d
874 (8th Cir. 2000) (deduction allowed
for officers’ salaries allocable to work
performed by corporate officers in
negotiating a merger transaction because
the salaries “originated from the
employment relationship between the
taxpayer and its officers” and not from
the merger transaction); PNC Bancorp v.
Commissioner, 212 F.3d 822 (3rd Cir.
2000) (deduction allowed for
compensation and other costs of
originating loans to borrowers); Lychuk
v. Commissioner, 116 T.C. 374 (2001)
(capitalization not required for overhead
costs allocable to the taxpayer’s
acquisition of installment loans because
the overhead did not originate in the
process of acquiring the installment

notes, and would have been incurred
even if the taxpayer did not engage in
such acquisition).

To resolve much of this controversy,
and to eliminate the burden on
taxpayers of allocating certain
transaction costs among various
intangible assets, the proposed
regulations provide a simplifying
assumption that employee
compensation and overhead costs do
not facilitate the acquisition, creation or
enhancement of an intangible asset. The
rule applies regardless of the percentage
of the employee’s time that is allocable
to capital transactions. For example,
capitalization is not required for
compensation paid to an employee of
the taxpayer who works full time on
merger transactions.

The proposed regulations modify the
rule proposed in the ANPRM by
extending the scope of the rule to all
employee compensation, whether paid
in the form of salary, bonus, or
commission. Commentators noted that
bonuses are rarely paid with respect to
one particular transaction, and a
requirement to capitalize bonuses
would not result in simplification given
the necessity of allocating bonuses
among capital transactions. In the case
of overhead, the proposed regulations
modify the rule proposed in the ANPRM
by extending the scope of the rule to
variable overhead. The IRS and
Treasury Department have concluded
that the clearer reflection of income that
might be gained by requiring
capitalization of employee
compensation and overhead does not
offset the administrative and record
keeping burdens imposed by a
capitalization requirement.

These simplifying conventions are
intended to be rules of administrative
convenience, and not substantive rules
of law. Accordingly, in the case of
employee compensation and overhead,
the IRS and Treasury Department are
considering limiting the application of
the simplifying conventions to
taxpayers that deduct these costs for
financial accounting purposes. Under
this approach, the simplifying
conventions for employee compensation
and overhead would not apply to
taxpayers that capitalize these costs for
financial accounting purposes. A book-
tax conformity rule would recognize
that there is no simplification gained by
allowing a deduction for employee
compensation and overhead where the
taxpayer allocates these costs to
intangible assets and capitalizes them
for financial accounting purposes. The
IRS and Treasury Department anticipate
that any such book-tax conformity rule
would not apply to de minimis costs.

The proposed regulations do not
presently include a book-tax conformity
rule. However, the IRS and Treasury
Department request comments on
whether the final regulations should
apply a book-tax conformity rule to
employee compensation and overhead.

2. De Minimis Costs

The proposed regulations provide that
de minimis transaction costs do not
facilitate a capital transaction and
therefore are not required to be
capitalized. The rule defines de minimis
costs as costs that do not exceed $5,000.
The IRS and Treasury Department
considered whether the de minimis rule
should be based on the taxpayer’s gross
receipts, total assets, or some other
variable benchmark, rather than a fixed
amount. The IRS and Treasury
Department decided not to adopt such
an approach because of concern that it
would add complexity and create
administrability issues, particularly
where the benchmark amount changes
as a result of amended returns or audit
adjustments.

The proposed regulations clarify that
the de minimis rule applies on a
transaction-by-transaction basis. As
demonstrated by examples in the
proposed regulations, a single
transaction may involve the acquisition
of multiple intangible assets. The
proposed regulations also clarify that if
transaction costs (other than
compensation and overhead) exceed
$5,000, no portion of the costs is
considered de minimis under the rule.
Thus, all of the costs (not just the cost
in excess of $5,000) must be capitalized.
The IRS and Treasury Department
request comments on whether
additional rules are required to prevent
taxpayers from improperly fragmenting
agreements or transactions to take
advantage of the de minimis rules
contained in the proposed regulations.

The proposed regulations contain
rules for aggregating costs allocable to a
transaction. While taxpayers generally
must account for the actual costs
allocable to each transaction, the
proposed regulations permit taxpayers
to determine the applicability of the de
minimis rules by computing the average
transaction cost for a pool of similar
transactions. The IRS and Treasury
Department recognize that this average
cost pooling method could result in a
skewed average cost where several
unusually large transactions occur
during the year and request comments
on how to address such transactions. If
the final regulations ultimately provide
this pooling mechanism for computing
average transaction costs, taxpayers are
reminded of their obligations under
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section 6001 of the Code to maintain
such records as are sufficient to
establish the amount of any deductions
claimed as de minimis costs.

The proposed regulations provide that
the de minimis rule does not apply to
commissions paid to acquire or create
certain financial interests. Accordingly,
taxpayers must capitalize such
commissions. The IRS and Treasury
Department note that the treatment of
commissions is well-settled under
existing law. See Helvering v. Winmill,
305 U.S. 79 (1938); § 1.263(a)-2(e). In
addition, because commissions
generally are traceable to a particular
acquisition or creation, no
simplification is gained by treating
commissions as de minimis costs.

3. Regular and Recurring Costs

The ANPRM requested public
comment on whether the recurring or
nonrecurring nature of a transaction is
an appropriate consideration in
determining whether an expenditure
incurred to facilitate a transaction must
be capitalized under section 263(a) and,
if so, what criteria should be applied in
distinguishing between recurring and
nonrecurring transactions. The IRS and
Treasury Department considered the
public comments and concluded that a
regular and recurring rule would likely
be too vague to be administrable. The
IRS and Treasury Department believe
that the simplifying conventions for
employee compensation, overhead, and
de minimis costs address the types of
regular and recurring costs that are most
appropriately excluded from
capitalization. Thus, a regular and
recurring rule is not provided in the
proposed regulations.

VI. 12-Month Rule
A. In General

The existing regulations under
sections 263(a), 446, and 461 require
taxpayers to capitalize expenditures that
create an asset having a useful life
substantially beyond the close of the
taxable year. See §§1.263(a)-2(a),
1.446-1(c)(1)(ii), and 1.461-1(a)(2)(1). In
determining whether an asset has a
useful life substantially beyond the
close of the taxable year, some courts
have adopted a “one-year” rule. U.S.
Freightways Corp. v. Commissioner, 270
F.3d 1137 (7th Cir. 2001), rev’g 113 T.C.
329 (1999); Zaninovich v.
Commissioner, 616 F.2d 429 (9th Cir.
1980). Under this rule, an expenditure
may be deducted in the year it is
incurred, as long as the benefit resulting
from the expenditure does not have a
useful life that extends beyond one year.

The IRS and Treasury Department
think that a “12-month” rule would
help to reduce the administrative and
compliance costs inherent in applying
section 263(a) to amounts paid to create
or enhance intangible assets.
Accordingly, under the proposed
regulations, certain amounts (including
transaction costs) paid to create or
enhance intangible rights or benefits for
the taxpayer that do not extend beyond
the period prescribed by the 12-month
rule are treated as having a useful life
that does not extend substantially
beyond the close of the taxable year.
Thus, such amounts are not required to
be capitalized under the proposed
regulations. Amounts paid to create
rights or benefits that do extend beyond
the period prescribed by the 12-month
rule must be capitalized in full; no
portion of these amounts is considered
to come within the scope of the 12-
month rule on the ground that such
portion is allocable to rights or benefits
that will expire within the period
prescribed by the 12-month rule.

The 12-month rule does not apply to
amounts paid to create or enhance
financial interests or to amounts paid to
create or enhance self-created
amortizable section 197 intangibles (as
described in section 197(c)(2)(A)).
Application of the 12-month rule to self-
created amortizable section 197
intangibles, but not to amortizable
section 197 intangibles acquired from
another person, would result in
inconsistent treatment of amortizable
section 197 intangibles. The IRS and
Treasury Department are reluctant to
treat acquired amortizable section 197
intangibles different from self-created
amortizable section 197 intangibles.

The proposed regulations clarify the
interaction of the 12-month rule with
the economic performance rules
contained in section 461(h) of the Code.
Nothing in these proposed regulations is
intended to change the application of
section 461 of the Code, including the
application of the economic
performance rules. In the case of a
taxpayer using the accrual method of
accounting, section 461 requires that an
item be incurred before it is taken into
account through capitalization or
deduction. For example, under the
economic performance rules, amounts
prepaid for goods or services generally
are not incurred, and therefore may not
be taken into account by an accrual
method taxpayer, until such time as the
goods or services are provided to the
taxpayer (subject to the recurring item
exception). § 1.461—4(d)(2)(i). Thus, the
12-month rule provided by the
regulations does not permit an accrual
method taxpayer to deduct an amount

prepaid for goods or services where the
amount has not been incurred under
section 461 (for example, where the
taxpayer can not reasonably expect that
it will be provided goods or services
within 32 months after the date of
payment). The proposed regulations
contain examples demonstrating the
interaction of the 12-month rule with
the economic performance rules of
section 461(h).

B. Application of 12-Month Rule to
Contract Terminations

The proposed regulations clarify that,
for purposes of applying the 12-month
rule, an amount paid to terminate a
contract described in Part IV.F. of this
preamble prior to its expiration date
creates a benefit for the taxpayer equal
to the unexpired term of the agreement
as of the date of termination. Thus, for
example, if a lessor incurs costs to
terminate a lease with an unexpired
term of 10 months, the 12-month rule
will apply to those costs.

C. Rights of Indefinite Duration

The 12-month rule does not apply to
contracts or other rights that have an
indefinite duration. Rights of indefinite
duration include rights that have no
period of duration fixed by agreement or
law or that are not based on a period of
time, but are based on a right to provide
or receive a fixed amount of goods or
services. The IRS and Treasury
Department believe that, in many cases,
application of the 12-month rule to
contracts or other rights that are not
based on a period of time would
necessitate speculation regarding
whether the contract or other right
could reasonably be expected to be
completed within 12 months. In
addition, the IRS and Treasury
Department believe that amounts paid
to create or enhance such rights should
be capitalized and recovered through
amortization, through a loss deduction
upon abandonment of the right, or
through basis recovery upon sale.

Further, § 1.167(a)-14(c) of the
regulations provides rules for
amortizing costs to obtain a right to
receive a fixed amount of property or
services. Under these rules, the basis of
such right is amortized for each taxable
year by multiplying the basis of the right
by a fraction, the numerator of which is
the amount of tangible property or
services received during the taxable year
and the denominator of which is the
total amount of tangible property or
services received or to be received
under the terms of the contract. The IRS
and Treasury Department believe that
these amortization rules provide a
reasonable recovery method for many
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rights that are required to be capitalized
under these regulations, and serve as a

sufficient substitute for a 12-month rule.

D. Rights That Are Renewable

The proposed regulations provide
rules for determining whether renewal
periods should be taken into account in
determining the treatment of a
renewable contract with an initial term
that falls within the scope of the 12-
month rule. The proposed regulations
provide that renewal periods are to be
taken into account if there is a
“reasonable expectancy of renewal.”
Some commentators suggested that
renewals should be taken into account
only if renewal is “substantially likely”
or “economically compelled.”” The IRS
and Treasury Department believe that
the reasonable expectancy of renewal
test is a more appropriate standard, and
note that this standard is consistent
with the standard provided in
§ 1.167(a)-14(c)(3) of the regulations for
purposes of determining the
amortization period for certain contract
rights.

Whether a reasonable expectancy of
renewal exists depends on all relevant
facts and circumstances in existence at
the time the contract or other right is
created. The fact that a particular
contract is ultimately renewed is not
relevant in determining whether a
reasonable expectancy of renewal exists
at the time the parties entered into the
contract. The proposed regulations
provide factors that are significant in
determining whether a reasonable
expectancy of renewal exists.

The IRS and Treasury Department are
considering rules that permit taxpayers
who create, renew, or enhance a certain
minimum number of similar rights or
benefits during a taxable year to pool
those transactions for purposes of
applying the 12-month rule. The
proposed regulations provide a broad
outline of one pooling method under
consideration by the IRS and Treasury
Department. This method allows
taxpayers to apply the reasonable
expectancy of renewal test to pools of
similar rights or benefits. Under this
proposed method, taxpayers are
required to capitalize an expenditure to
obtain a right or benefit by reference to
the reasonable expectancy of renewal
for the pool. The proposed regulations
provide that, if less than 20 percent of
the rights or benefits in the pool are
reasonably expected to be renewed, the
taxpayer need not capitalize any costs
for the rights or benefits in the pool. On
the other hand, if more than 80 percent
of the rights or benefits in the pool are
reasonably expected to be renewed, the
taxpayer must capitalize all costs (other

than de minimis costs described in Parts
IV.E. and V.D.2. of this preamble) for the
rights or benefits in the pool. If 20
percent or more but 80 percent or less
of the rights or benefits in the pool are
reasonably expected to be renewed, the
taxpayer must capitalize a percentage of
costs corresponding to the percentage of
rights or benefits in the pool that are
reasonably expected to be renewed. The
proposed regulations provide that
taxpayers may define a pool of similar
contracts for this purpose using any
reasonable method. A reasonable
method would include a definition of a
pool based on the type of customer and
the type of property or service provided.

The IRS and Treasury Department
stress that the pooling methods outlined
in these proposed regulations are not
effective unless these pooling methods
are ultimately promulgated in final
regulations. Accordingly, these
proposed regulations do not provide
authority for taxpayers to adopt the
pooling methods outlined herein. Public
comments are requested regarding the
following specific issues related to
pooling (both with respect to pools
established for purposes of applying the
12-month rule and with respect to pools
established for purposes of applying the
de minimis rules):

(a) Would pooling be a useful
simplification measure for taxpayers?

(b) Should a pooling method be
provided in final regulations, or are
rules governing pooling more
appropriately issued in the form of
industry-specific guidance or other non-
regulatory guidance (e.g., revenue
procedure)?

(c) Should a pooling method be
treated as a method of accounting under
section 4467

(d) Should the regulations define
what constitutes ““similar” contract
rights or other rights for purposes of
defining a pool? If so, what factors
should be considered in determining
whether rights are similar?

(e) Should the regulations require the
use of the same pools for depreciation
purposes as are used for purposes of
determining the amount capitalized
under the regulations? Is additional
guidance necessary to clarify the
interaction of the pooling rules with the
rules in section 167 and §1.167(a)-8?

(f) The IRS and Treasury Department
intend to require a minimum number of
similar transactions that a taxpayer must
engage in during a taxable year in order
to be eligible to apply the pooling
method. Comments are requested
regarding what this minimum number
of similar transactions should be.

VII. Safe Harbor Amortization
A. In General

The proposed regulations amend
§1.167(a)-3 to provide a 15-year safe
harbor amortization period for certain
created or enhanced intangibles that do
not have readily ascertainable useful
lives. For example, amounts paid to
obtain certain memberships or
privileges of indefinite duration would
be eligible for the safe harbor
amortization provision. Under the safe
harbor, amortization is determined
using a straight-line method with no
salvage value.

The prescribed 15-year period is
consistent with the amortization period
prescribed by section 197. Many
commentators suggested that any safe
harbor amortization period should be no
longer than 60 months, and noted that
a 60-month amortization period is
consistent with amortization periods
prescribed by sections 195 (start up
expenditures), 248 (organizational
expenditures), and 709 (partnership
organization and syndication fees) of the
Code. The IRS and Treasury Department
are concerned that an amortization
period shorter than 15 years would
create tension with section 197, and
might encourage attempts to circumvent
the provisions of section 197.

The safe harbor amortization period
does not apply to intangibles acquired
from another party or to created
financial interests. These intangibles are
generally not amortizable, are
amortizable under section 197, or are
amortizable over a period prescribed by
other provisions of the Code or
regulations.

The safe harbor amortization period
also does not apply to created
intangibles that have readily
ascertainable useful lives on which
amortization can be based. Existing law
permits taxpayers to amortize intangible
assets with reasonably estimable useful
lives. § 1.167(a)-3. For instance, prepaid
expenses, contracts with a fixed
duration, and certain contract
terminations have readily ascertainable
useful lives on which amortization can
be based. Prepaid expenses are
amortized over the period covered by
the prepayment. Amounts paid to
induce another to enter into a contract
with a fixed duration are amortized over
the duration of the contract. Amounts
paid by a lessor to terminate a lease
contract are amortized over the
remaining term of the lease. Peerless
Weighing and Vending Machine Corp. v.
Commissioner, 52 T.C. 850, 852 (1969).

The safe harbor amortization period
does not overrule existing amortization
periods prescribed or prohibited by the
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Code, regulations, or other guidance.
See, e.g., section 167(f)(1)(A)
(prescribing a 36-month life for certain
computer software); 171 (prescribing
rules for determining the amortization
period for bond premium); 178
(prescribing the amortization period for
costs to acquire a lease); 197
(prescribing a 15-year life for certain
intangible assets); § 1.167(a)-14(d)(1)
(prescribing a 108-month useful life for
mortgage servicing rights).

Finally, the 15-year safe harbor does
not apply to amounts paid in
connection with real property owned by
another. As discussed in Part IV.G. of
this preamble, the proposed regulations
provide a 25-year safe harbor
amortization period for those amounts.

B. Restructurings, Reorganizations and
Transactions Involving the Acquisition
of Capital

The proposed regulations do not
provide safe harbor amortization for
capitalized transaction costs that
facilitate a stock issuance or other
transaction involving the acquisition of
capital. The regulations maintain the
historical treatment of stock issuance
costs and costs that facilitate a
recapitalization. Historically, such costs
have been treated as a reduction of
capital proceeds from the transaction,
and not as a separate intangible asset
that is amortizable over a useful life. See
Rev. Rul. 69-330 (19691 C.B. 51);
Affiliated Capital Corp. v.
Commissioner, 88 T.C. 1157 (1987).

In addition, the proposed regulations
do not allow safe harbor amortization
for capitalized transaction costs that
facilitate a restructuring or
reorganization of a business entity. As
discussed below, comments are
requested regarding the appropriateness
of applying the safe harbor amortization
period to certain of these costs.

1. Acquirer’s Costs in a Taxable
Acquisition

The safe harbor amortization
provisions do not apply to transaction
costs properly capitalized by an acquirer
to facilitate the acquisition of the stock
or assets of a target corporation in a
taxable acquisition. In such a case,
existing law provides that transaction
costs are properly capitalized to the
basis of the stock or assets acquired. See
Woodward v. Commissioner, 397 U.S.
572 (1970). In the case of a stock
acquisition, the capitalized transaction
costs are not amortizable, but offset any
subsequent gain or loss realized on the
disposition of the stock. In the case of
an asset acquisition, the capitalized
transaction costs generally may be

recovered as part of the recovery of the
basis of the assets.

2. Target’s Costs in a Taxable
Acquisition

The safe harbor amortization rules
also do not apply to transaction costs
incurred by a target to facilitate the
acquisition of its assets by an acquirer
in a taxable transaction. In such a case,
the transaction costs generally are an
offset against any gain or loss realized
by the target on the disposition of its
assets.

While the proposed regulations do not
allow safe harbor amortization of
transaction costs capitalized by a target
to facilitate the acquisition of its stock
by an acquirer in a taxable transaction,
the IRS and Treasury Department
request comments on whether safe
harbor amortization should be allowed
in such a transaction. Existing law
provides no useful life for these
capitalized costs, and little guidance
concerning when taxpayers may recover
these costs. See, e.g., INDOPCO, Inc. v.
Commissioner, 503 U.S. 79, 84 (1992)
(indicating that where no specific asset
or useful life can be ascertained, a
capitalized cost is deducted upon
dissolution of the enterprise). The IRS
and Treasury Department believe that
the application of a safe harbor
amortization period to such costs might
help to eliminate much of the current
controversy that exists concerning the
proper treatment of these costs.

3. Acquirer’s and Target’s Costs in a
Tax-Free Acquisition

In determining whether the safe
harbor amortization provision should
apply to transaction costs that facilitate
a tax-free acquisition, threshold issues
exist regarding the proper treatment of
capitalized costs. Comments are
requested concerning the following
issues:

(a) Should an acquirer’s capitalized
transaction costs in a tax-free
acquisition of a target be added to the
acquirer’s basis in the target’s stock or
assets acquired? If so, should
amortization of such costs under the
safe harbor amortization provision be
prohibited on the ground that the
capitalized costs are properly recovered
as part of the recovery of the basis of the
assets (in the case of a transaction
treated as an asset acquisition) or upon
the disposition of the stock (in the case
of a transaction treated as a stock
acquisition)? On the other hand, if the
carryover basis rules of section 362(b) of
the Code prohibit the acquirer from
increasing its basis in the acquired stock
or assets by the amount of the
capitalized transaction costs, should the

capitalized transaction costs be viewed
as a separate intangible asset with an
indefinite useful life?

(b) Should a target’s capitalized
transaction costs in a tax-free
acquisition that is treated as a stock
acquisition be viewed as a separate
intangible asset with an indefinite
useful life?

(c) Should a target’s capitalized
transaction costs in a tax-free
acquisition that is treated as an asset
acquisition be viewed as an intangible
asset with an indefinite useful life, or
are such costs better viewed as a
reduction of target’s amount realized or
as an increase in target’s basis in its
assets immediately prior to the
acquisition?

(d) If an acquirer’s (or a target’s)
capitalized transaction costs are viewed
as a separate intangible asset with an
indefinite useful life, should
amortization be permitted for such costs
under the safe harbor amortization
provision, or does section 197(e)(8) of
the Code evince a Congressional intent
to prohibit any amortization of
transaction costs capitalized in a tax-
free reorganization?

(e) To what extent should the safe
harbor amortization provision apply to
capitalized transaction costs that
facilitate tax-free transactions other than
the acquisitive transactions discussed
above (e.g., transactions under sections
351 and 355)7

4. Costs to Facilitate a Borrowing

Existing law requires that capitalized
transaction costs incurred to borrow
money (debt issuance costs) be
deducted over the term of the debt. For
example, see Enoch v. Commissioner, 57
T.C. 781 (1972). The regulations do not
propose to change this treatment.
Accordingly, the safe harbor
amortization provision does not apply
to capitalized debt issuance costs.
However, in order to conform the rules
for debt issuance costs with the rules for
original issue discount, the proposed
regulations generally require the use of
a constant yield method to determine
how much of these costs are deductible
each year by the borrower. See proposed
§1.446-5.

VIIL. Computer Software Issues

The ANPRM requested public
comment on the rules and principles
that should apply in distinguishing
acquired software from developed
software. Under existing law, costs to
acquire software are appropriately
capitalized and may be amortized over
36 months or, in some cases, 15 years.
Sections 167(f) and 197(d)(1)(C)(iii).
Costs to develop software, on the other
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hand, may be deducted as incurred in
accordance with Rev. Proc. 2000-50
(2000-2 C.B. 601).

The determination of whether
software is developed or acquired is a
factual inquiry that depends on an
analysis of the activities performed by
the various parties to the software
transaction. While a few commentators
identified factors that help to
distinguish acquired software from
developed software, commentators also
suggested that this issue should be
addressed in separate guidance, and not
in the proposed regulations.

The IRS and Treasury Department
agree that the determination of whether
computer software is acquired or
developed raises issues that are beyond
the scope of these proposed regulations.
Accordingly, the proposed regulations
do not provide rules for distinguishing
acquired software from developed
software. These issues will be addressed
in subsequent guidance.

Many commentators suggested that
the proposed regulations should provide
guidance concerning the treatment of
costs to implement acquired software.
For example, commentators noted that
issues often arise regarding the extent to
which section 263(a) requires
capitalization of costs to implement
Enterprise Resource Planning (ERP)
software. ERP software is an enterprise-
wide database software system that
integrates business functions such as
financial accounting, sales and
distribution, materials management, and
production planning. Implementation of
an ERP system may take several years
and generally involves various
categories of costs, including (1) costs to
acquire the ERP software package from
the vendor, (2) costs to install the
acquired ERP software on the taxpayer’s
computer hardware and to configure the
software to the taxpayer’s needs through
the use of the options and templates
embedded in the software, (3) software
development costs, and (4) costs to train
employees in the use of the new
software.

The proposed regulations do not
specifically address the treatment of
ERP software. However, the IRS and
Treasury Department expect that the
final regulations will address these costs
and, subject to the simplifying
conventions provided in the regulations
for employee compensation, overhead,
and de minimis transaction costs, will
treat such costs in a manner consistent
with the treatment prescribed in Private
Letter Ruling 200236028 (June 4, 2002)
(available in the IRS Freedom of
Information Act Reading Room, 1111
Constitution Avenue, NW., Washington,
DC 20224). The IRS and Treasury

Department request comments on the
treatment of ERP implementation costs
under the principles contained in these
proposed regulations.

IX. Proposed Effective Date

These regulations are proposed to be
applicable on the date on which the
final regulations are published in the
Federal Register. The regulations
provide rules applicable to taxpayers
that seek to change a method of
accounting to comply with the rules
contained in the final regulations.
Taxpayers may not change a method of
accounting in reliance upon the rules
contained in these proposed regulations
until the rules are published as final
regulations in the Federal Register.

Upon publication of the final
regulations, taxpayers must follow the
applicable procedures for obtaining the
Commissioner’s automatic consent to a
change in accounting method. The
proposed regulations provide that any
change in a method of accounting is
made using an adjustment under section
481(a), but that such adjustment is
determined by taking into account only
amounts paid or incurred on or after the
date the final regulations are published
in the Federal Register.

The IRS and Treasury Department are
concerned about the potential
administrative burden on taxpayers and
the IRS that may result from a section
481(a) adjustment that takes into
account amounts paid or incurred prior
to the effective date of the regulations.
Given the potential for section 481(a)
adjustments that originate many years
prior to the effective date of the
regulations, the IRS and Treasury
Department question whether adequate
documentation is available to compute
the adjustment with reasonable
accuracy.

The IRS and Treasury Department
request comments on whether there are
circumstances in which it is appropriate
to permit a change in method of
accounting to be made using an
adjustment under section 481(a) that
takes into account amounts paid or
incurred prior to the effective date of the
regulations. If there are such
circumstances, comments are requested
on the appropriate number of taxable
years prior to the effective date of the
regulations that taxpayers should be
permitted to look back for purposes of
computing the adjustment. Finally, the
IRS and Treasury Department request
comments on any additional terms and
conditions for changes in methods of
accounting that would be helpful to
taxpayers in adopting the rules
contained in these regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. The IRS
and Treasury Department request
comments on the clarity of the proposed
rules and how they can be made easier
to understand. All comments will be
available for public inspection and
copying.

A public hearing has been scheduled
for April 22, 2003, beginning at 10 a.m.
in the IRS Auditorium, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC. Due to building
security procedures, visitors must enter
at the Constitution Avenue entrance. In
addition, all visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit electronic or written
comments and an outline of the topics
to be discussed and the time to be
devoted to each topic (signed original
and eight (8) copies) by April 1, 2003.
A period of 10 minutes will be allotted
to each person for making comments.
An agenda showing the schedule of
speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.
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Drafting Information

The principal author of these
proposed regulations is Andrew J. Keyso
of the Office of Associate Chief Counsel
(Income Tax and Accounting). However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART I—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.167(a)-3 is amended
by:
yl. Adding a paragraph designation
and heading to the undesignated
paragraph.

2. Adding paragraph (b).

The additions read as follows:

§1.167(a)-3 Intangibles.

(a) In general. * * *

(b) Safe harbor amortization for
certain intangible assets—(1)
Amortization period. For purposes of
determining the depreciation allowance
referred to in paragraph (a) of this
section, a taxpayer may treat an
intangible asset as having a useful life
equal to 15 years unless—

(i) An amortization period for the
intangible asset is specifically
prescribed or prohibited by the Internal
Revenue Code, regulations, or other
published guidance;

(ii) The intangible asset is described
in §1.263(a)—4(c) (relating to intangibles
acquired from another person) or
§1.263(a)—-4(d)(2) (relating to created
financial interests);

(iii) The intangible asset has a useful
life that is readily ascertainable; or

(iv) The intangible asset is described
in §1.263(a)—4(d)(8) (relating to certain
benefits arising from the provision,
production, or improvement of real
property), in which case the taxpayer
may treat the intangible asset as having
a useful life equal to 25 years.

(2) Applicability to restructurings,
reorganizations, and acquisitions of
capital. The safe harbor amortization
period provided by paragraph (b)(1) of
this section does not apply to an amount
required to be capitalized by § 1.263(a)—
4(b)(1)(iii) (relating to amounts paid to
facilitate a restructuring, reorganization

or transaction involving the acquisition
of capital).

(3) Depreciation method. A taxpayer
that determines its depreciation
allowance for an intangible asset using
the 15-year amortization period
prescribed by paragraph (b)(1) of this
section (or the 25-year amortization
period in the case of an intangible asset
described in §1.263(a)—4(d)(8)) must
determine the allowance by amortizing
the basis of the intangible asset (as
determined under section 167(c) and
without regard to salvage value) ratably
over the amortization period beginning
on the first day of the month in which
the intangible asset is placed in service
by the taxpayer. The intangible asset is
not eligible for amortization in the
month of disposition.

Par. 3. Section 1.263(a)—4 is added to
read as follows:

§1.263(a)-4 Amounts paid to acquire,
create, or enhance intangible assets.

(a) Overview. This section provides
rules for applying section 263(a) to
amounts paid to acquire, create, or
enhance intangible assets. Except to the
extent provided in paragraph (d)(8) of
this section, the rules provided by this
section do not apply to amounts paid to
acquire, create, or enhance tangible
assets. Paragraph (b) of this section
provides a general principle of
capitalization. Paragraphs (c) and (d) of
this section identify intangibles for
which capitalization is specifically
required under the general principle.
Paragraph (e) of this section provides
rules for determining the extent to
which taxpayers must capitalize
transaction costs. Paragraph (f) of this
section provides a 12-month rule
intended to simplify the application of
the general principle to certain
payments that create benefits of a brief
duration. Additional rules and examples
relating to these provisions are provided
in paragraphs (g) through (n) of this
section. The applicability date of the
rules in this section is provided in
paragraph (o) of this section.

(b) Capitalization of intangible
assets—(1) In general. Except as
otherwise provided in chapter 1 of the
Internal Revenue Code, a taxpayer must
capitalize—

(i) An amount paid to acquire, create,
or enhance an intangible asset (within
the meaning of paragraph (b)(2) of this
section);

(ii) An amount paid to facilitate
(within the meaning of paragraph (e)(1)
of this section) the acquisition, creation,
or enhancement of an intangible asset;
and

(iii) An amount paid to facilitate
(within the meaning of paragraph (e)(1)

of this section) a restructuring or
reorganization of a business entity or a
transaction involving the acquisition of
capital, including a stock issuance,
borrowing, or recapitalization.

(2) Intangible asset—(i) In general. For
purposes of this section, the term
intangible asset means—

(A) An intangible described in
paragraph (c) of this section (relating to
acquired intangibles);

(B) An intangible described in
paragraph (d) of this section (relating to
certain created or enhanced intangibles);

(C) A separate and distinct intangible
asset within the meaning of paragraph
(b)(3) of this section; or

(D) A future benefit identified in
published guidance in the Federal
Register or in the Internal Revenue
Bulletin (see § 601.601(d)(2)(ii)(b) of this
chapter) as an intangible asset for which
capitalization is required under this
section.

(ii) Published guidance. Any
published guidance identifying a future
benefit as an intangible asset for which
capitalization is required under
paragraph (b)(2)(i)(D) of this section
applies only to amounts paid on or after
the date of publication of the guidance.

(3) Separate and distinct intangible
asset—(i) Definition. The term separate
and distinct intangible asset means a
property interest of ascertainable and
measurable value in money’s worth that
is subject to protection under applicable
state or federal law and the possession
and control of which is intrinsically
capable of being sold, transferred, or
pledged (ignoring any restrictions
imposed on assignability). The
determination of whether an amount is
paid to acquire, create, or enhance a
separate and distinct intangible asset is
made as of the taxable year during
which the payment is made.

(ii) Creation or termination of contract
rights. Amounts paid to another party to
create or originate an agreement with
that party that produces rights or
benefits for the taxpayer do not create a
separate and distinct intangible asset
within the meaning of this paragraph
(b)(3). Further, amounts paid to another
party to terminate an agreement with
that party do not create a separate and
distinct intangible asset within the
meaning of this paragraph (b)(3). See
paragraphs (d)(2), (6) and (7) of this
section for rules that specifically require
capitalization of amounts paid to create
or terminate certain agreements. See
paragraph (e)(1)(ii) of this section for
rules relating to the treatment of certain
termination payments that facilitate
another transaction for which
capitalization is required under this
section.
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(c) Acquired intangibles—(1) In
general. A taxpayer must capitalize
amounts paid to another party to
acquire an intangible from that party in
a purchase or similar transaction.
Intangibles within the scope of this
paragraph (c) include, but are not
limited to, the following (if acquired
from another party in a purchase or
similar transaction):

(i) An ownership interest in a
corporation, partnership, trust, estate,
limited liability company, or other
similar entity.

(ii) A debt instrument, deposit,
stripped bond, stripped coupon
(including a servicing right treated for
federal income tax purposes as a
stripped coupon), regular interest in a
REMIC or FASIT, or any other
intangible treated as debt for federal
income tax purposes.

(iii) A financial instrument, including,
but not limited to —

(A) A letter of credit;

(B) A credit card agreement;

(C) A notional principal contract;
(D) A foreign currency contract;
(E) A futures contract;

(F) A forward contract (including an
agreement under which the taxpayer has
the right and obligation to provide or to
acquire property (or to be compensated
for such property));

(G) An option (including an
agreement under which the taxpayer has
the right to provide or to acquire
property (or to be compensated for such
property)); and

(H) Any other financial derivative.

(iv) An endowment contract, annuity
contract, or insurance contract that has
or may have cash value.

(v) Non-functional currency.

(vi) A lease contract.

(vii) A patent or copyright.

(viii) A franchise, trademark or
tradename (as defined in §1.197—
2(b)(10)).

(ix) An assembled workforce (as
defined in § 1.197-2(b)(3)).

(x) Goodwill (as defined in § 1.197—
2(b)(1)) or going concern value (as
defined in § 1.197-2(b)(2)).

(xi) A customer list.

(xii) A servicing right (for example, a
mortgage servicing right).

(xiii) A customer-based intangible (as
defined in § 1.197-2(b)(6)) or supplier-
based intangible (as defined in § 1.197—
2(b)(7)).

(xiv) Computer software.

(2) Readily available software. An
amount paid to obtain a nonexclusive
license for software that is (or has been)
readily available to the general public
on similar terms and has not been
substantially modified (within the
meaning of § 1.197-2(c)(4)) is treated for

purposes of this paragraph (c) as an
amount paid to another party to acquire
an intangible from that party in a
purchase or similar transaction.

(3) Intangibles acquired from an
employee. Amounts paid to an
employee to acquire an intangible from
that employee are not required to be
capitalized under this section if the
amounts are treated as compensation for
personal services includible in the
employee’s income under section 61 or
83. For purposes of this section,
whether an individual is an employee is
determined in accordance with the rules
contained in section 3401(c) and the
regulations thereunder.

(4) Examples. The following examples
illustrate the rules of this paragraph
(c):

Example 1. Financial instrument. X
corporation, a commercial bank, purchases a
portfolio of existing loans from Y
corporation, another financial institution. X
pays Y $2,000,000 in exchange for the
portfolio. The $2,000,000 paid to Y
constitutes an amount paid to acquire an
intangible from Y and must be capitalized.

Example 2. Option. W corporation owns all
of the outstanding stock of X corporation. Y
corporation holds a call option entitling it to
purchase from W all of the outstanding stock
of X at a certain price per share. Z
corporation acquires the call option from Y
in exchange for $5,000,000. The $5,000,000
paid to Y constitutes an amount paid to
acquire an intangible from Y and must be
capitalized.

Example 3. Ownership interest in a
corporation. Same as Example 2, but assume
Z exercises its option and purchases from W
all of the outstanding stock of X in exchange
for $100,000,000. The $100,000,000 paid to
W constitutes an amount paid to acquire an
intangible from W and must be capitalized.

Example 4. Customer list. N corporation, a
retailer, sells its products exclusively through
its catalog and mail order system. N
purchases a customer list from R corporation.
N pays R $100,000 in exchange for the
customer list. The $100,000 paid to R
constitutes an amount paid to acquire an
intangible from R and must be capitalized.

Example 5. Lease. V corporation seeks to
lease commercial property in a prominent
downtown location of city R. V identifies
desirable property in city R that is currently
under lease by X corporation to W
corporation under a 10-year assignable lease.
V pays W $50,000 to acquire the lease and
relocates its operations from city O to city R.
The $50,000 paid to W constitutes an amount
paid to W to acquire an intangible from W
and must be capitalized.

Example 6. Goodwill. Z corporation pays
W corporation $10,000,000 to purchase all of
the assets of W in a transaction that
constitutes an applicable asset acquisition
under section 1060(c). Of the $10,000,000
consideration paid in the transaction,
$9,000,000 is allocable to tangible assets
purchased from W and $1,000,000 is
allocable to goodwill. The $1,000,000
allocable to goodwill constitutes an amount

paid to W to acquire intangibles from W and
must be capitalized.

(d) Created intangibles—(1) In
general. Except as provided in
paragraph (f) of this section (relating to
the 12-month rule), a taxpayer must
capitalize amounts paid to create or
enhance an intangible described in this
paragraph (d).

(2) Financial interests—(i) In general.
A taxpayer must capitalize amounts
paid to another party to create or
originate with that party any of the
following financial interests, whether or
not the interest is regularly traded on an
established market:

(A) An ownership interest in a
corporation, partnership, trust, estate,
limited liability company, or other
similar entity.

(B) A debt instrument, deposit,
stripped bond, stripped coupon
(including a servicing right treated for
federal income tax purposes as a
stripped coupon), regular interest in a
REMIC or FASIT, or any other
intangible treated as debt for federal
income tax purposes.

(C) A financial instrument, including,
but not limited to—

) A credit card agreement;

) A notional principal contract;
) A foreign currency contract;

) A futures contract;

(6) A forward contract (including an
agreement under which the taxpayer has
the right and obligation to provide or to
acquire property (or to be compensated
for such property));

(7) An option (including an agreement
under which the taxpayer has the right
to provide or to acquire property (or to
be compensated for such property)); and

(8) Any other financial derivative.

(D) An endowment contract, annuity
contract, or insurance contract that has
or may have cash value.

(E) Non-functional currency.

(ii) Exception for current and prior
sales. An amount is not required to be
capitalized under paragraph
(d)(2)(1)(C)(6) or (7) of this section if the
amount is allocable to property required
to be provided or acquired by the
taxpayer prior to the end of the taxable
year in which the amount is paid.

(iii) Coordination with other
provisions of this paragraph (d). An
amount described in this paragraph
(d)(2) that is also described elsewhere in
paragraph (d) of this section is treated
as described only in this paragraph
(d)(2).

(iv) Examples. The following
examples illustrate the rules of this
paragraph (d)(2):

Example 1. Loan. X corporation, a

commercial bank, makes a loan to A in the
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principal amount of $250,000. Under
paragraph (d)(2)(i)(B) of this section, the
$250,000 principal amount of the loan paid
to A constitutes an amount paid to another
party to create a financial instrument with
that party and must be capitalized.

Example 2. Option. W corporation owns all
of the outstanding stock of X corporation. Y
corporation pays W $1,000,000 in exchange
for W’s grant of a 3-year call option to Y
permitting Y to purchase all of the
outstanding stock of X at a certain price per
share. Under paragraph (d)(2)(i)(C)(7) of this
section, Y’s payment of $1,000,000 to W
constitutes an amount paid to another party
to create or originate an option with that
party and must be capitalized.

Example 3. Partnership interest. Z
corporation pays $10,000 to P, a partnership,
in exchange for an ownership interest in P.
Under paragraph (d)(2)(i)(A) of this section,
Z’s payment of $10,000 to P constitutes an
amount paid to another party to create an
ownership interest in a partnership with that
party and must be capitalized.

Example 4. Take or pay contract. Q
corporation, a producer of natural gas, pays
$1,000,000 to R during 2002 to induce R
corporation to enter into a 5-year ‘“‘take or
pay” gas purchase contract. Under the
contract, R is liable to pay for a specified
minimum amount of gas, whether or not R
takes such gas. Under paragraph
(d)(2)(3)(C)(6) of this section, Q’s payment is
an amount paid to another party to induce
that party to enter into an agreement
providing Q the right and obligation to
provide property or be compensated for such
property, regardless of whether the property
is provided. Because the agreement does not
require that the property be provided prior to
the end of the taxable year in which the
amount is paid, Q must capitalize the entire
$1,000,000 paid to R.

Example 5. Agreement to provide property.
P corporation pays R corporation $1,000,000
in exchange for R’s agreement to purchase
1,000 units of P’s product at any time within
the three succeeding calendar years. The
agreement describes P’s $1,000,000 as a sales
discount. Under paragraph (d)(2)(i)(C)(6) of
this section, P’s $1,000,000 payment is an
amount paid to induce R to enter into an
agreement providing P the right and
obligation to provide property. Because the
agreement does not require that the property
be provided prior to the end of the taxable
year in which the amount is paid, P must
capitalize the entire $1,000,000 payment.

Example 6. Customer incentive payment. S
corporation, a computer manufacturer, seeks
to develop a business relationship with V
corporation, a computer retailer. As an
incentive to encourage V to purchase
computers from S, S enters into an agreement
with V under which S agrees that, if V
purchases $20,000,000 of computers from S
within 3 years from the date of the
agreement, S will pay V $2,000,000 on the
date that V reaches the $20,000,000
threshold. V reaches the $20,000,000
threshold during the third year of the
agreement, and S pays V $2,000,000. S is not
required to capitalize its payment to V under
this paragraph (d)(2) because the payment
does not provide S the right to provide

property. Moreover, the agreement between S
and V requires that the computers be
provided prior to the end of the taxable year
in which the $2,000,000 is paid. In addition,
as provided in paragraph (b)(3)(ii) of this
section, S’s $2,000,000 payment does not
create or enhance a separate and distinct
intangible asset for S within the meaning of
paragraph (b)(3)(i) of this section.

Example 7. Sales discount. P corporation,
a sofa manufacturer that uses the calendar
year for federal income tax purposes, seeks
to develop a business relationship with R
corporation, a furniture retailer. In 2002, P
enters into a 5-year agreement with R under
which P agrees to reimburse 10 percent of the
purchase price paid by R if R purchases more
than 1,000 sofas in a single order. In
addition, under the agreement, R agrees to
purchase 2,000 sofas from P in a single order
for delivery during 2002. At the time the
agreement is executed, P pays R $20,000,
reflecting the 10 percent discount on the first
2,000 sofas to be purchased by R during
2002. The $20,000 payment provides P the
right and obligation to provide property
(2,000 sofas). Nevertheless, because the
agreement requires that the sofas be provided
prior to the end of the taxable year in which
the amount is paid, P is not required to
capitalize its $20,000 payment under this
paragraph (d)(2). In addition, as provided in
paragraph (b)(3)(ii) of this section, P’s
$20,000 payment does not create or enhance
a separate and distinct intangible asset for P
within the meaning of paragraph (b)(3)(i) of
this section.

(3) Prepaid expenses—(i) In general.
A taxpayer must capitalize amounts
prepaid for benefits to be received in the
future.

(ii) Examples. The following
examples illustrate the rules of this
paragraph (d)(3):

Example 1. Prepaid insurance. N
corporation, an accrual method taxpayer,
pays $10,000 to an insurer to obtain an
insurance policy with a 3-year term. The
$10,000 is an amount prepaid by N for
benefits to be received in the future and must
be capitalized under this paragraph (d)(3).

Example 2. Prepaid rent. X corporation, a
cash method taxpayer, enters into a 24-month
lease of office space. At the time of the lease
signing, X prepays $240,000. No other
amounts are due under the lease. The
$240,000 is an amount prepaid by X for
benefits to be received in the future and must
be capitalized under this paragraph (d)(3).

(4) Certain memberships and
privileges—(i) In general. A taxpayer
must capitalize amounts paid to an
organization to obtain or renew a
membership or privilege from that
organization. A taxpayer is not required
to capitalize under this paragraph (d)(4)
an amount paid to obtain certification of
the taxpayer’s products, services, or
business processes.

(ii) Examples. The following
examples illustrate the rules of this
paragraph (d)(4):

Example 1. Hospital privilege. B, a
physician, pays $10,000 to Y corporation to
obtain lifetime staff privileges at a hospital
operated by Y. B must capitalize the $10,000
payment under this paragraph (d)(4).

Example 2. Initiation fee. X corporation
pays a $50,000 initiation fee to obtain
membership in a social club. X must
capitalize the $50,000 payment under this
paragraph (d)(4).

Example 3. Product rating. V corporation,
an automobile manufacturer, pays W
corporation, a national quality ratings
association, $100,000 to conduct a study and
provide a rating of the quality and safety of
a line of V’s automobiles. V’s payment is an
amount paid to obtain a certification of V’s
product and is not required to be capitalized
under this paragraph (d)(4).

Example 4. Business process certification.
Z corporation, a manufacturer, seeks to
obtain a certification that its quality control
standards meet a series of international
standards known as ISO 9000. Z pays
$50,000 to an independent registrar to obtain
a certification from the registrar that Z’s
quality management system conforms to the
ISO 9000 standard. Z’s payment is an amount
paid to obtain a certification of Z’s business
processes and is not required to be
capitalized under this paragraph (d)(4).

(5) Certain rights obtained from a
governmental agency—(i) In general. A
taxpayer must capitalize amounts paid
to a governmental agency to obtain or
renew a trademark, trade name,
copyright, license, permit, franchise, or
other similar right granted by that
governmental agency.

(ii) Examples. The following
examples illustrate the rules of this
paragraph (d)(5):

Example 1. Business license. X corporation
pays $15,000 to state Y to obtain a business
license that is valid indefinitely. Under this
paragraph (d)(5), the amount paid to state Y
is an amount paid to a government agency for
a right granted by that agency. Accordingly,
X must capitalize the $15,000 payment.

Example 2. Bar admission. A, an
individual, pays $1,000 to an agency of state
Z to obtain a license to practice law in state
Z that is valid indefinitely, provided A
adheres to the requirements governing the
practice of law in state Z. Under this
paragraph (d)(5), the amount paid to state Z
is an amount paid to a government agency for
a right granted by that agency. Accordingly,
A must capitalize the $1,000 payment.

(6) Certain contract rights—(i) In
general. Except as otherwise provided
in this paragraph (d)(6), a taxpayer must
capitalize amounts paid to another party
to induce that party to enter into, renew,
or renegotiate—

(A) An agreement providing the
taxpayer the right to use tangible or
intangible property or the right to be
compensated for the use of such
property;

(B) An agreement providing the
taxpayer the right to provide or to
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acquire services (or the right to be
compensated for such services); or

(C) A covenant not to compete or an
agreement having substantially the same
effect as a covenant not to compete
(except, in the case of an agreement that
requires the performance of services, to
the extent that the amount represents
reasonable compensation for services
actually rendered).

(ii) De minimis amounts. A taxpayer
is not required to capitalize amounts
paid to another party (or parties) to
induce that party (or those parties) to
enter into, renew, or renegotiate an
agreement described in paragraph
(d)(6)(i) of this section if the aggregate
of all amounts paid to that party (or
those parties) with respect to the
agreement does not exceed $5,000. If the
aggregate of all amounts paid to the
other party (or parties) with respect to
that agreement exceeds $5,000, then all
amounts must be capitalized. In general,
a taxpayer must determine whether the
rules of this paragraph (d)(6)(ii) apply
by accounting for the amounts paid with
respect to each agreement. However, a
taxpayer may elect to establish one or
more pools of agreements for purposes
of determining the amounts paid with
respect to an agreement. Under this
pooling method, the amounts paid with
respect to each agreement included in
the pool is equal to the average amount
paid with respect to all agreements
included in the pool. A taxpayer
computes the average amount paid with
respect to all agreements included in the
pool by dividing the sum of all amounts
paid with respect to all agreements
included in the pool by the number of
agreements included in the pool. See
paragraph (h) of this section for
additional rules relating to pooling.

(iii) Exceptions—(A) Current and
prior sales. An amount is not required
to be capitalized under paragraph
(d)(6)(1)(B) of this section if the amount
is allocable to services required to be
provided or acquired by the taxpayer
prior to the end of the taxable year in
which the amount is paid.

(B) Lessee construction allowances.
Paragraph (d)(6)(i) of this section does
not apply to amounts paid by a lessor
to a lessee as a construction allowance
for tangible property (see, for example,
section 110).

(iv) Examples. The following
examples illustrate the rules of this
paragraph (d)(6):

Example 1. New lease agreement. V seeks
to lease commercial property in a prominent
downtown location of city R. V pays the
owner of the commercial property $50,000 as
an inducement to enter into a 10-year lease
with V. V’s payment is an amount paid to
another party to induce that party to enter

into an agreement providing V the right to
use tangible property. Because the $50,000
payment exceeds $5,000, no portion of the
amount paid to Z is de minimis for purposes
of paragraph (d)(6)(ii) of this section. Under
paragraph (d)(6)(i)(A) of this section, V must
capitalize the entire $50,000 payment.

Example 2. Modification of lease
agreement. Partnership Y leases a piece of
equipment for use in its business from Z
corporation. When the lease has a remaining
term of 3 years, Y requests that Z modify the
lease by extending the remaining term by 5
years. Y pays $50,000 to Z in exchange for
Z’s agreement to modify the existing lease.
Y’s payment of $50,000 is an amount paid to
induce Z to renegotiate an agreement
providing Y the right to use property.
Because the $50,000 payment exceeds
$5,000, no portion of the amount paid to Z
is de minimis for purposes of paragraph
(d)(6)(ii) of this section. Under paragraph
(d)(6)(1)(A) of this section, Y must capitalize
the entire $50,000 paid to induce Z to
renegotiate the lease.

Example 3. Covenant not to compete. R
corporation enters into an agreement with A,
an individual, that prohibits A from
competing with R for a period of three years.
To encourage A to enter into the agreement,
R agrees to pay A $100,000 upon the signing
of the agreement. R’s payment is an amount
paid to another party to induce that party to
enter into a covenant not to compete.
Because the $100,000 payment exceeds
$5,000, no portion of the amount paid to A
is de minimis for purposes of paragraph
(d)(6)(ii) of this section. Under paragraph
(d)(6)(1)(C) of this section, R must capitalize
the entire $100,000 paid to A to induce A to
enter into the covenant not to compete.

Example 4. De minimis payments. X
corporation is engaged in the business of
providing wireless telecommunications
services to customers. To induce customer B
to enter into a 3-year telecommunications
contract, X provides B with a free wireless
telephone. X pays $300 to purchase the
wireless telephone. X’s provision of a
wireless telephone to B is an amount paid to
B to induce B to enter into an agreement
providing X the right to provide services, as
described in paragraph (d)(6)(i)(B) of this
section. Because the amount of the
inducement is $300, the amount of the
inducement is de minimis under paragraph
(d)(6)(ii) of this section. Accordingly, X is not
required to capitalize the amount of the
inducement provided to B.

(7) Certain contract terminations—(i)
In general. A taxpayer must capitalize
amounts paid to another party to
terminate—

(A) A lease of real or tangible personal
property between the taxpayer (as
lessor) and that party (as lessee);

(B) An agreement that grants that
party the exclusive right to acquire or
use the taxpayer’s property or services
or to conduct the taxpayer’s business; or

(C) An agreement that prohibits the
taxpayer from competing with that party
or from acquiring property or services
from a competitor of that party.

(ii) Examples. The following
examples illustrate the rules of this
paragraph (d)(7):

Example 1. Termination of exclusive
license agreement. On July 1, 2001, N enters
into a license agreement with R corporation
under which N grants R the exclusive right
to manufacture and distribute goods using
N’s design and trademarks for a period of 10
years. On June 30, 2003, N pays R $5,000,000
in exchange for R’s agreement to terminate
the exclusive license agreement. N’s payment
to terminate its license agreement with R
constitutes a payment to terminate an
exclusive license to use the taxpayer’s
property, as described in paragraph
(d)(7)(1)(B) of this section. Accordingly, N
must capitalize its $5,000,000 payment to R.

Example 2. Termination of exclusive
distribution agreement. On March 1, 2001, L,
a manufacturer, enters into an agreement
with M granting M the right to be the sole
distributor of L’s products in state X for 10
years. On July 1, 2004, L pays M $50,000 in
exchange for M’s agreement to terminate the
distribution agreement. L’s payment to
terminate its agreement with M constitutes a
payment to terminate an exclusive right to
acquire L’s property, as described in
paragraph (d)(7)(i)(B) of this section.
Accordingly, L must capitalize its $50,000
payment to M.

Example 3. Termination of covenant not to
compete. On February 1, 2001, Y corporation
enters into a covenant not to compete with
Z corporation that prohibits Y from
competing with Z in city V for a period of
5 years. On January 31, 2003, Y pays Z
$1,000,000 in exchange for Z’s agreement to
terminate the covenant not to compete. Y’s
payment to terminate the covenant not to
compete with Z constitutes a payment to
terminate an agreement that prohibits Y from
competing with Z, as described in paragraph
(d)(7)(E)(C) of this section. Accordingly, Y
must capitalize its $1,000,000 payment to Z.

Example 4. Termination of exclusive right
to acquire property. W corporation owns one-
half of the outstanding stock of X
corporation. On July 1, 2002, W grants Y
corporation a 5-year call option that permits
Y to purchase all of W’s stock in X. On June
30, 2004, W pays Y $50,000 to terminate the
option. W’s payment to terminate the option
with Y constitutes a payment to terminate an
exclusive right to acquire W’s property, as
described in paragraph (d)(7)(i)(B) of this
section. Accordingly, W must capitalize its
$50,000 payment to Y.

Example 5. Termination of supply
contract. During 2000, Q corporation enters
into a 10-year agreement with R corporation
under which R agrees to fulfill all of Q’s
requirements for packaging materials and
supplies used by Q in the distribution of Q’s
goods. During 2005, Q determines that its
contract with R has become unprofitable for
Q and seeks to terminate the contract. Q pays
R $100,000 to terminate the contract. Q’s
payment to terminate the supply contract
with R is a payment to terminate an
agreement not described in this paragraph
(d)(7). Accordingly, Q is not required to
capitalize the $100,000 payment to R under
this paragraph (d)(7). In addition, as provided
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in paragraph (b)(3)(ii) of this section, Q’s
$1,000,000 payment does not create or
enhance a separate and distinct intangible
asset for Q within the meaning of paragraph
(b)(3)(i) of this section.

Example 6. Termination of merger
agreement. N corporation enters into an
agreement with U corporation under which
N and U agree to merge. Prior to the merger,
N decides that its business will be more
successful if it does not merge with U. N pays
U $10,000,000 to terminate the agreement. At
the time of the payment, N is not under an
agreement to merge with any other entity. N’s
payment to terminate the merger agreement
with U is a payment to terminate an
agreement not described in this paragraph
(d)(7). Accordingly, N is not required to
capitalize the $10,000,000 payment under
this paragraph (d)(7). In addition, as provided
in paragraph (b)(3)(ii) of this section, N’s
$10,000,000 payment does not create or
enhance a separate and distinct intangible
asset for N within the meaning of paragraph
(b)(3)(i) of this section.

(8) Certain benefits arising from the
provision, production, or improvement
of real property—(i) In general. A
taxpayer must capitalize amounts paid
for real property relinquished to
another, or amounts paid to produce or
improve real property owned by
another, if the real property can
reasonably be expected to produce
significant economic benefits for the
taxpayer.

(ii) Exclusions. A taxpayer is not
required to capitalize an amount under
paragraph (d)(8)(i) of this section to the
extent the payment—

(A) Is part of a transaction involving
the sale of the real property by the
taxpayer;

(B) Is part of the sale of services by the
taxpayer to produce or improve the real
property;

(C) Is a payment by the taxpayer for
some other property or service provided
to the taxpayer; or

(D) Is a payment by the taxpayer to
another party to create an intangible
described in paragraph (d) of this
section (other than in this paragraph
(d)(8)).

(iii) Real property. For purposes of
this paragraph (d)(8), real property
includes property that is affixed to real
property and that will ordinarily remain
affixed for an indefinite period of time,
such as roads, bridges, tunnels,
pavements, wharves and docks,
breakwaters and sea walls, elevators,
power generation and transmission
facilities, and pollution control
facilities.

(iv) Impact fees and dedicated
improvements. Paragraph (d)(8)(i) of this
section does not apply to amounts paid
to satisfy one-time charges imposed by
a state or local government against new
development (or expansion of existing

development) to finance specific offsite
capital improvements for general public
use that are necessitated by the new or
expanded development. In addition,
paragraph (d)(8)(i) of this section does
not apply to amounts paid for real
property or improvements to real
property constructed by the taxpayer
where the real property or
improvements benefit new development
or expansion of existing development,
are immediately transferred to a state or
local government for dedication to the
general public use, and are maintained
by the state or local government. See
section 263A and the regulations
thereunder for capitalization rules that
apply to amounts referred to in this
paragraph (d)(8)(iv).

(v) Examples. The following examples
illustrate the rules of this paragraph
(d)(8):

Example 1. Amount paid to produce real
property owned by another. W corporation
operates a quarry on the east side of a river
in city Z and a crusher on the west side of
the river. City Z’s existing bridges are of
insufficient capacity to be traveled by trucks
in transferring stone from W’s quarry to its
crusher. As a result, the efficiency of W’s
operations is greatly reduced. W contributes
$1,000,000 to City Z to defray in part the cost
of construction of a publicly owned bridge
capable of accommodating W’s trucks. W’s
payment to city Z is an amount paid to
produce real property (within the meaning of
paragraph (d)(8)(iii) of this section) that can
reasonably be expected to produce significant
economic benefits for W. Under paragraph
(d)(8)(i) of this section, W must capitalize the
$1,000,000 paid to city Z.

Example 2. Dedicated improvements. X
corporation is engaged in the development
and sale of residential real estate. In
connection with a residential real estate
project under construction by X in city Z, X
is required by city Z to construct ingress and
egress roads to and from its project and
immediately transfer the roads to city Z for
dedication to general public use. The roads
will be maintained by city Z. X pays its
subcontractor $100,000 to construct the
ingress and egress roads. X’s payment is a
dedicated improvement within the meaning
of paragraph (d)(8)(iv) of this section.
Accordingly, X is not required to capitalize
the $100,000 payment under this paragraph
(d)(8). See section 263A and the regulations
thereunder for capitalization rules that apply
to amounts referred to in paragraph (d)(8)(iv)
of this section.

(9) Defense or perfection of title to
intangible property—I(i) In general. A
taxpayer must capitalize amounts paid
to another party to defend or perfect
title to intangible property where that
other party challenges the taxpayer’s
title to the intangible property.

(ii) Example. The following example
illustrates the rules of this paragraph
(d)(9):

Example. Defense of title. R corporation
claims to own an exclusive patent on a
particular technology. U corporation brings a
lawsuit against R, claiming that U is the true
owner of the patent, and that R stole the
technology from U. The sole issue in the suit
involves the validity of R’s patent. R chooses
to settle the suit by paying U $100,000 in
exchange for U’s release of all future claim
to the patent. R’s payment to U is an amount
paid to defend or perfect title to intangible
property under paragraph (d)(9) of this
section and must be capitalized.

(e) Transaction costs—(1) Scope of
facilitate—(i) In general. An amount is
paid to facilitate a transaction described
in paragraph (b)(1)(ii) of this section (an
acquisition, creation, or enhancement of
an intangible asset) or to facilitate a
transaction described in paragraph
(b)(1)(iii) of this section (a restructuring
or reorganization of a business entity or
a transaction involving the acquisition
of capital) if the amount is paid in the
process of pursuing the transaction.
Whether an amount is paid in the
process of pursuing a transaction is
determined based on all facts and
circumstances. The fact that an amount
would (or would not) have been paid
but-for the transaction is not relevant in
determining whether the amount is paid
to facilitate the transaction.

(ii) Treatment of termination
payments in integrated transactions. An
amount paid to terminate (or facilitate
the termination of) an existing
agreement constitutes an amount paid to
facilitate a transaction referred to in
paragraph (e)(1)(i) of this section if the
transaction is expressly conditioned on
the termination of the existing
agreement.

(iii) Ordering rules. An amount
required to be capitalized under
paragraph (b)(1)(i) of this section does
not facilitate a transaction referred to in
paragraph (e)(1)(i) of this section. In
addition, an amount paid to facilitate a
borrowing does not facilitate another
transaction (other than the borrowing)
referred to in paragraph (e)(1)(i) of this
section.

(2) Transaction. For purposes of this
section, the term transaction means all
of the factual elements comprising an
acquisition, creation, or enhancement of
an intangible asset (or a restructuring,
reorganization, or transaction involving
the acquisition of capital) and includes
a series of steps carried out as part of a
single plan. Thus, a transaction can
involve more than one invoice and more
than one intangible asset. For example,
a purchase of intangible assets under
one purchase agreement may constitute
a single transaction, notwithstanding
the fact that the acquisition involves
multiple intangible assets and the
amounts paid to facilitate the
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acquisition are capable of being
allocated among the various intangible
assets acquired.

(3) Simplifying conventions—(i) In
general. For purposes of this paragraph
(e), compensation paid to employees
(including bonuses and commissions
paid to employees), overhead, and de
minimis costs (within the meaning of
paragraph (e)(3)(ii) of this section) are
treated as amounts that do not facilitate
a transaction referred to in paragraph
(e)(1)() of this section. For purposes of
this section, whether an individual is an
employee is determined in accordance
with the rules contained in section
3401(c) and the regulations thereunder.

(ii) De minimis costs—(A) In general.
Except as provided in paragraph
(e)(3)(ii)(B) of this section, the term de
minimis costs means amounts referred
to in paragraph (e)(1)(i) of this section
that are paid with respect to a
transaction if, in the aggregate, the
amounts do not exceed $5,000. If the
amounts exceed $5,000, no portion of
the amounts is a de minimis cost within
the meaning of this paragraph
(e)(3)(ii)(A). In determining the amount
of transaction costs paid with respect to
a transaction, a taxpayer generally must
account for the actual costs paid with
respect to the transaction. However, a
taxpayer may elect to determine the
amount of transaction costs paid with
respect to a transaction using the
average cost pooling method described
in paragraph (e)(3)(ii)(C) of this section.

(B) Treatment of commissions. The
term de minimis costs does not include
commissions paid to facilitate the
acquisition of an intangible described in
paragraphs (c)(1)(i) through (v) of this
section or to facilitate the creation or
origination of an intangible described in
paragraphs (d)(2)(i)(A) through (E) of
this section.

(C) Average cost pooling method. A
taxpayer may elect to establish one or
more pools of similar transactions for
purposes of determining the amount of
transaction costs paid with respect to a
transaction. Under this pooling method,
the amount of transaction costs paid
with respect to each transaction
included in the pool is equal to the
average transaction costs paid with
respect to all transactions included in
the pool. A taxpayer computes the
average transaction costs paid with
respect to all transactions included in
the pool by dividing the sum of all
transaction costs paid with respect to all
transactions included in the pool by the
number of transactions included in the
pool. See paragraph (h) of this section
for additional rules relating to pooling.

(4) Special rules applicable to certain
trade or business acquisition and

reorganization transactions—(i)

Acquisitive transactions—(A) In general.

Except as provided in paragraph
(e)(4)(1)(B) of this section, in the case of
an acquisition of a trade or business
(whether structured as an acquisition of
stock or of assets and whether the
taxpayer is the acquirer in the
acquisition or the target of the
acquisition), an amount paid in the
process of pursuing the acquisition
facilitates the acquisition within the
meaning of this paragraph (e) only if the
amount relates to activities performed
on or after the earlier of—

(1) The date on which the acquirer
submits to the target a letter of intent,
offer letter, or similar written
communication proposing a merger,
acquisition, or other business
combination; or

(2) The date on which an acquisition
proposal is approved by the taxpayer’s
Board of Directors (or committee of the
Board of Directors) or, in the case of a
taxpayer that is not a corporation, the
date on which the acquisition proposal
is approved by the appropriate
governing officials of the taxpayer.

(B) Inherently facilitative amounts.
An amount paid in the process of
pursuing an acquisition facilitates that
acquisition if the amount is inherently
facilitative, regardless of whether the
amount is paid for activities performed
prior to the date determined under
paragraph (e)(4)(i)(A) of this section. An
amount is inherently facilitative if the
amount is paid for activities performed
in determining the value of the target,
negotiating or structuring the
transaction, preparing and reviewing
transactional documents, preparing and
reviewing regulatory filings required by
the transaction, obtaining regulatory
approval of the transaction, securing
advice on the tax consequences of the
transaction, securing an opinion as to
the fairness of the transaction, obtaining
shareholder approval of the transaction,
or conveying property between the
parties to the transaction.

(C) Success-based fees. An amount
paid that is contingent on the successful
closing of an acquisition is an amount
paid to facilitate the acquisition except
to the extent that evidence clearly
demonstrates that some portion of the
amount is allocable to activities that do
not facilitate the acquisition.

(D) Integration costs. An amount paid
to integrate the business operations of
the acquirer and the target does not
facilitate the acquisition within the
meaning of paragraph (e)(1)(i) of this
section, regardless of when the
integration activities occur.

(i1) Divisive transactions—(A) Stock
distributions. An amount paid to

facilitate a distribution of stock to the
shareholders of a taxpayer is not
required to be capitalized under this
section if the divestiture is required by
law, regulatory mandate, or court order
unless the divestiture itself facilitates
another transaction referred to in
paragraph (e)(1)(i) of this section. For
example, where a taxpayer, to comply
with a new law requiring the taxpayer
to divest itself of a particular trade or
business, contributes that trade or
business to a new subsidiary and
distributes the stock of the subsidiary to
the taxpayer’s shareholders, amounts
paid to facilitate the distribution do not
facilitate a transaction referred to in
paragraph (e)(1)(i) of this section and are
not required to be capitalized under this
section. Conversely, where a taxpayer,
to secure regulatory approval for its
proposed acquisition of a target
corporation, complies with a
government mandate to divest itself of
a particular trade or business and
contributes the trade or business to a
new subsidiary and distributes the stock
of the subsidiary to the taxpayer’s
shareholders, amounts paid to facilitate
the divestiture are amounts paid to
facilitate the acquisition of the target
and must be capitalized under this
section.

(B) Taxable asset sales. An amount
paid to facilitate the sale of assets in a
transaction not described in section 368
is not required to be capitalized under
this section unless the sale is required
by law, regulatory mandate, or court
order and the sale itself facilitates
another transaction referred to in
paragraph (e)(1)(i) of this section. For
example, where a target corporation, in
preparation for a merger with an
acquirer, sells assets that are not desired
by the acquirer, amounts paid to
facilitate the sale are not required to be
capitalized as amounts paid to facilitate
the merger. Conversely, where a
taxpayer, in order to secure regulatory
approval for its proposed acquisition of
a target corporation, complies with a
government mandate to divest itself of
a particular trade or business and sells
the assets of that trade or business in a
taxable sale, amounts paid to facilitate
the sale are amounts paid to facilitate
the acquisition of the target and must be
capitalized under this section.

(iii) Defense against a hostile
acquisition attempt—(A) In general. An
amount paid to defend against an
acquisition of the taxpayer in a hostile
acquisition attempt is not an amount
paid to facilitate a transaction within
the meaning of paragraph (e)(1)(i) of this
section. In determining whether an
acquisition attempt is hostile, all
relevant facts and circumstances are
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taken into account. The mere fact that
the taxpayer receives an unsolicited
offer from a potential acquirer, or rejects
an initial offer from a potential acquirer,
is not determinative of whether an
acquisition attempt is hostile. On the
other hand, the fact that the taxpayer
implements defensive measures in
response to the acquisition attempt is
evidence that the acquisition attempt is
hostile. Once an acquisition attempt
ceases to be hostile, an amount paid by
the taxpayer in the process of pursuing
the acquisition of its stock by the
acquirer is an amount paid to facilitate
a transaction referred to in paragraph
(e)(1)(i) of this section.

(B) Exception for amounts paid to
facilitate another capital transaction.
An amount paid to defend against an
acquisition of the taxpayer in a hostile
acquisition attempt does not include a
payment that, while intended to thwart
a hostile acquisition attempt by an
acquirer, itself facilitates another
transaction referred to in paragraph
(e)(1)(i) of this section. Thus, for
example, an amount paid to effect a
recapitalization in an effort to defend
against a hostile acquisition attempt is
not an amount paid to defend against an
acquisition of the taxpayer in a hostile
acquisition attempt for purposes of
paragraph (e)(4)(iii)(A) of this section.

(5) Coordination with paragraph (d) of
this section. In the case of an amount
paid to facilitate the creation or
enhancement of an intangible described
in paragraph (d) of this section, the
provisions of this paragraph (e) apply
regardless of whether a payment
described in paragraph (d) is made.

(6) Application to stock issuance costs
of open-end regulated investment
companies. Amounts paid by an open-
end regulated investment company
(within the meaning of section 851) to
facilitate an issuance of its stock are
treated as amounts that do not facilitate
a transaction referred to in paragraph
(e)(1)() of this section unless such
amounts are paid during the initial
stock offering period.

(7) Examples. The following examples
illustrate the rules of this paragraph (e):

Example 1. Costs to facilitate. In December
2002, R corporation, a calendar year
taxpayer, enters into negotiations with X
corporation to lease commercial property
from X for a period of 25 years. R pays A,
its outside legal counsel, $4,000 in December
2002 for services rendered by A during
December in assisting with negotiations with
X. In January 2003, R and X finalize the terms
of the lease and execute the lease agreement.
R pays B, another of its outside legal counsel,
$2,000 in January 2003 for services rendered
by B during January in drafting the lease
agreement. The agreement between R and X
is an agreement providing R the right to use

property, as described in paragraph
(d)(6)3)(A) of this section. R’s payments to its
outside counsel are amounts paid to facilitate
the creation of the agreement. As provided in
paragraph (e)(3)(ii)(A) of this section, R must
aggregate its transaction costs for purposes of
determining whether the transaction costs are
de minimis. Because R’s aggregate transaction
costs exceed $5,000, R’s transaction costs are
not de minimis costs within the meaning of
paragraph (e)(3)(ii)(A) of this section.
Accordingly, R must capitalize the $4,000
paid to A and the $2,000 paid to B under
paragraph (b)(1)(ii) of this section.

Example 2. Costs to facilitate. Q
corporation pays its outside counsel $20,000
to assist Q in registering its stock with the
Securities and Exchange Commission. Q is
not a regulated investment company within
the meaning of section 851. Q’s payments to
its outside counsel are amounts paid to
facilitate the issuance of stock. Accordingly,
Q must capitalize its $20,000 payment under
paragraph (b)(1)(iii) of this section.

Example 3. Costs to facilitate. Partnership
X leases its manufacturing equipment from Y
corporation under a 10-year lease. During
2002, when the lease has a remaining term
of 4 years, X enters into a written agreement
with Z corporation, a competitor of Y, under
which X agrees to lease its manufacturing
equipment from Z, subject to the condition
that X first successfully terminates its lease
with Y. X pays Y $50,000 in exchange for Y’s
agreement to terminate the equipment lease.
Because the new lease is expressly
conditioned on the termination of the old
lease agreement, as provided in paragraph
(e)(1)(ii) of this section, X’s payment of
$50,000 facilitates the creation of a new
lease. Accordingly, X must capitalize the
$50,000 termination payment under
paragraph (b)(1)(ii) of this section.

Example 4. Costs to facilitate. W
corporation enters into a lease agreement
with X corporation under which W agrees to
lease property to X for a period of 5 years.

W pays its outside counsel $7,000 for legal
services rendered in drafting the lease
agreement and negotiating with X. The
agreement between W and X is an agreement
providing W the right to be compensated for
the use of property, as described in paragraph
(d)(6)(i)(A) of this section. Under paragraph
(e)(1)(i) of this section, W’s payment to its
outside counsel is an amount paid to
facilitate W’s creation of an intangible asset.
As provided by paragraph (e)(5) of this
section, W must capitalize its $7,000
payment to outside counsel notwithstanding
the fact that W made no payment described
in paragraph (d)(6)(i) of this section to induce
X to enter into the agreement.

Example 5. Costs to facilitate. Q
corporation seeks to acquire all of the
outstanding stock of Y corporation. To
finance the acquisition, Q must issue new
debt. Q pays an investment banker $25,000
to market the debt to the public and pays its
outside counsel $10,000 to prepare the
offering documents for the debt. Q’s payment
of $35,000 facilitates a borrowing and must
be capitalized under paragraph (b)(1)(iii) of
this section. As provided in paragraph
(e)(1)(iii) of this section, Q’s payment does
not facilitate the acquisition of Y,

notwithstanding the fact that Q incurred the
new debt to finance its acquisition of Y.

Example 6. Costs that do not facilitate. X
corporation brings a legal action against Y
corporation to recover lost profits resulting
from Y’s alleged infringement of X’s
copyright. Y does not challenge X’s
copyright, but argues that it did not infringe
upon X’s copyright. X pays its outside
counsel $25,000 for legal services rendered in
pursuing the suit against Y. Because X’s title
to its copyright is not in question, X’s action
against Y does not involve X’s defense or
perfection of title to intangible property.
Thus, the amount paid to outside counsel
does not facilitate the creation or
enhancement of an intangible asset described
in paragraph (d)(9) of this section. In
addition, the amount paid to outside counsel
does not facilitate the acquisition, creation,
or enhancement of any other intangible asset
described in this section. Accordingly, X is
not required to capitalize its $25,000
payment under this section.

Example 7. De minimis rule. W
corporation, a commercial bank, acquires a
portfolio containing 100 loans from Y
corporation. W pays an independent agent a
commission of $10,000 for brokering the
acquisition. The commission is an amount
paid to facilitate W’s acquisition of an
intangible asset. The acquisition of the loan
portfolio is a single transaction within the
meaning of paragraph (e)(2) of this section.
Because the amounts paid to facilitate the
transaction exceed $5,000, the amounts are
not de minimis as defined in paragraph
(e)(3)(ii)(A) of this section. Accordingly, W
must capitalize the $10,000 commission
under paragraph (b)(1)(ii) of this section.

Example 8. Compensation and overhead.
P corporation, a commercial bank, maintains
a loan acquisition department whose sole
function is to acquire loans from other
financial institutions. As provided in
paragraph (e)(3)(i) of this section, P is not
required to capitalize any portion of the
compensation paid to the employees in its
loan acquisition department or any portion of
its overhead allocable to the loan acquisition
department.

Example 9. Corporate acquisition. (i) On
February 1, 2002, R corporation decides to
investigate the acquisition of three potential
targets: T corporation, U corporation, and V
corporation. R’s consideration of T, U, and V
represents the consideration of three distinct
transactions, any or all of which R might
consummate. On March 1, 2002, R issues a
letter of intent to T and stops pursuing U and
V. On July 1, 2002, R acquires the stock of
T in a transaction described in section 368.
R pays $1,000,000 to an investment banker
and $50,000 to its outside counsel to conduct
due diligence on the targets, determine the
value of T, U, and V, negotiate and structure
the transaction with T, draft the merger
agreement, secure shareholder approval,
prepare SEC filings, and obtain the necessary
regulatory approvals.

(ii) Under paragraph (e)(4)(i)(A) of this
section, the amounts paid to conduct due
diligence on T, U and V prior to March 1,
2002 (the date of the letter of intent) are not
amounts paid to facilitate the acquisition of
the stock of T and are not required to be
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capitalized under this paragraph (e).
However, the amounts paid to conduct due
diligence on T on and after March 1, 2002,
are amounts paid to facilitate the acquisition
of the stock of T and must be capitalized
under paragraph (b)(1)(ii) of this section.

(iii) Under paragraph (e)(4)(i)(B) of this
section, the amounts paid to determine the
value of T, negotiate and structure the
transaction with T, draft the merger
agreement, secure shareholder approval,
prepare SEC filings, and obtain necessary
regulatory approvals are inherently
facilitative amounts paid to facilitate the
acquisition of the stock of T and must be
capitalized, regardless of whether those
activities occur prior to March 1, 2002.

(iv) Under paragraph (e)(4)(i)(B) of this
section, the amounts paid to determine the
value of U and V are inherently facilitative
amounts paid to facilitate the acquisition of
U or V and must be capitalized. However,
these fees may be recovered under section
165 in the taxable year that R abandons the
planned mergers with U and V.

Example 10. Corporate acquisition;
employee bonus. Assume the same facts as in
Example 9, except R pays a bonus of $10,000
to one of its corporate officers who negotiated
the acquisition of T. As provided by
paragraph (e)(3)(i) of this section, Y is not
required to capitalize any portion of the
bonus paid to the corporate officer.

Example 11. Corporate acquisition;
integration costs. Assume the same facts as
in Example 9, except that, before and after
the acquisition is consummated, R incurs
costs to relocate personnel and equipment,
provide severance benefits to terminated
employees, integrate records and information
systems, prepare new financial statements for
the combined entity, and reduce
redundancies in the combined business
operations. Under paragraph (e)(4)(i)(D) of
this section, these costs do not facilitate the
acquisition of T. Accordingly, R is not
required to capitalize any of these costs
under this section.

Example 12. Corporate acquisition;
compensation to target’s employees. Assume
the same facts as in Example 9, except that,
prior to the acquisition, certain employees of
T held unexercised options issued pursuant
to T’s incentive stock option plan. These
options granted the employees the right to
purchase T stock at a fixed option price. The
options did not have a readily ascertainable
value (within the meaning of § 1.83-7(b)),
and thus no amount was included in the
employees’ income when the options were
granted. As a condition of the acquisition, T
is required to terminate its incentive stock
option plan. T therefore agrees to pay its
employees who hold unexercised stock
options the difference between the option
price and the current value of T’s stock in
consideration of their agreement to cancel
their unexercised options. Under paragraph
(e)(3)(i) of this section, T is not required to
capitalize the amounts paid to its employees.

Example 13. Corporate acquisition;
retainer. Y corporation’s outside counsel
charges Y $60,000 for services rendered in
facilitating the friendly acquisition of the
stock of Y corporation by X corporation. Y
has an agreement with its outside counsel

under which Y pays an annual retainer of
$50,000. Y’s outside counsel has the right to
offset amounts billed for any legal services
rendered against the annual retainer.
Pursuant to this agreement, Y’s outside
counsel offsets $50,000 of the legal fees from
the acquisition against the retainer and bills
Y for the balance of $10,000. The $60,000
legal fee is an amount paid to facilitate the
reorganization of Y as described in paragraph
(e)(1)(i) of this section. Y must capitalize the
full amount of the $60,000 legal fee.

Example 14. Corporate acquisition;
antitrust defense costs. On March 1, 2002, V
corporation enters into an agreement with X
corporation to acquire all of the outstanding
stock of X. On April 1, 2002, federal and state
regulators file suit against V to prevent the
acquisition of X on the ground that the
acquisition violates antitrust laws. V enters
into a consent agreement with regulators on
May 1, 2002, that allows the acquisition to
proceed, but requires V to hold separate the
business operations of X pending the
outcome of the antitrust suit and subjects V
to possible divestiture. V acquires title to all
of the outstanding stock of X on June 1, 2002.
After June 1, 2002, the regulators pursue
antitrust litigation against V seeking
rescission of the acquisition. V pays $50,000
to its outside counsel for services rendered
after June 1, 2002, to defend against the
antitrust litigation. V ultimately prevails in
the antitrust litigation. V’s costs to defend the
antitrust litigation are costs to facilitate its
acquisition of the stock of X under paragraph
(e)(1)(i) of this section and must be
capitalized. Although title to the shares of X
passed to V prior to the date V incurred costs
to defend the antitrust litigation, the amounts
paid by V are paid in the process of pursuing
the acquisition of the stock of X because the
acquisition was not complete until the
antitrust litigation was ultimately resolved.
Because the amounts paid to defend the suit
are not de minimis costs within the meaning
of paragraph (e)(3)(ii)(A) of this section, V
must capitalize the full $50,000.

Example 15. Corporate acquisition; hostile
defense costs. (i) Y corporation, a publicly
traded corporation, becomes the target of a
hostile takeover attempt by Z corporation on
January 15, 2002. In an effort to defend
against the takeover, Y pays legal fees to seek
an injunction against the takeover and
investment banking fees to locate a potential
“white knight” acquirer, as well as costs to
effect a recapitalization. Y’s efforts to enjoin
the takeover and locate a white knight
acquirer are unsuccessful, and on March 15,
2002, Y’s Board of Directors decides to
abandon its defense against the takeover and
negotiate with Z in an effort to obtain the
highest possible price for its shareholders.
After Y abandons its defense against the
takeover, Y pays its investment bankers
$1,000,000 for a fairness opinion and for
services rendered in negotiating with Z.

(ii) Under paragraph (e)(4)(iii)(A) of this
section, the legal fees paid by Y to seek an
injunction against the takeover and the
investment banking fees paid to search for a
white knight acquirer do not facilitate the
acquisition of Y by Z. Such amounts are paid
to defend against Z’s hostile takeover attempt
and are not required to be capitalized under
this section.

(iii) Under paragraph (e)(4)(iii)(B) of this
section, the amounts paid by Y to effect a
recapitalization are not amounts paid to
defend against a hostile acquisition attempt.
Accordingly, the amounts paid to effect the
recapitalization must be capitalized under
paragraph (b)(1)(iii) of this section.

(iv) The $1,000,000 paid to the investment
bankers after Y abandons its defense against
the takeover is an amount paid to facilitate
an acquisition of Y and must be capitalized
under paragraph (b)(1)(iii) of this section.

Example 16. Corporate acquisition; break
up fees. (i) N corporation enters into an
agreement with U corporation under which
U agrees to purchase all of the outstanding
stock of N for $70 per share. The agreement
between N and U provides that if the
acquisition does not succeed, N will pay U
$1,000,000 as a break up fee. Prior to the
closing of the acquisition, N enters into an
agreement with W under which W agrees to
purchase all of the outstanding stock of N for
$80 per share on the condition that N
terminates its pending acquisition agreement
with U. N pays U $1,000,000 to terminate the
acquisition agreement and N subsequently is
acquired by W. Under paragraph (e)(1)(ii) of
this section, the $1,000,000 paid to U is an
amount paid to facilitate a transaction
described in paragraph (b)(1)(iii) of this
section. Accordingly, N must capitalize the
$1,000,000 payment.

Example 17. Corporate acquisition; break
up fees to white knight. Z corporation
launches an unsolicited hostile tender offer
of $70 per share for 55 percent of the
outstanding shares of T corporation. In an
effort to defend against a takeover by Z, T
enters into an agreement with W corporation,
a “white knight”” acquirer, under which W
agrees to pay $75 per share for all
outstanding shares of T if T agrees to
recommend the transaction to its
shareholders. The agreement between T and
W provides that if the acquisition of T by W
does not succeed, T will pay W $1,000,000
as a break up fee. Prior to the acquisition of
T by W, Z amends its offer to $85 per share
for all of the outstanding shares of T. T’s
Board of Directors concludes that Z’s
amended offer is preferable and recommends
that its shareholders accept Z’s amended
offer. Z subsequently acquires all of the
outstanding shares of T for $85 per share. In
accordance with its agreement with W, T
pays W $1,000,000 to terminate the
acquisition agreement. The $1,000,000 paid
to W does not facilitate Z’s acquisition of the
outstanding shares of T. Under paragraph
(e)(1)(ii) of this section, T’s payment to W is
not made pursuant to an agreement under
which the acquisition of the outstanding
shares of T by Z is expressly conditioned on
the termination of the agreement between T
and W.

(f) 12-month rule—(1) In general—(i)
Amounts paid to create or enhance an
intangible asset. A taxpayer is not
required to capitalize amounts paid to
create or enhance an intangible asset if
the amounts do not create or enhance
any right or benefit for the taxpayer that
extends beyond the earlier of—
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(A) 12 months after the first date on
which the taxpayer realizes the right or
benefit; or

(B) The end of the taxable year
following the taxable year in which the
payment is made.

(ii) Transaction costs. A taxpayer is
not required to capitalize amounts paid
to facilitate the creation or enhancement
of an intangible asset if, by reason of
paragraph (f)(1)(i) of this section,
capitalization would not be required for
amounts paid to create or enhance that
intangible asset.

(2) Duration of benefit for contract
terminations. For purposes of this
paragraph (f), amounts paid to terminate
a contract or other agreement described
in paragraph (d)(7)(i) of this section
prior to its expiration date (or amounts
paid to facilitate such termination)
create a benefit for the taxpayer equal to
the unexpired term of the agreement as
of the date of the termination.

(3) Inapplicability to created financial
interests and self-created amortizable
section 197 intangibles. Paragraph (f)(1)
of this section does not apply to
amounts paid to create or enhance an
intangible described in paragraph (d)(2)
of this section (relating to amounts paid
to create or enhance financial interests)
or to amounts paid to create or enhance
an intangible asset that constitutes an
amortizable section 197 intangible
within the meaning of section 197(c).

(4) Inapplicability to rights of
indefinite duration. Paragraph (f)(1) of
this section does not apply to amounts
paid to create or enhance a right of
indefinite duration. A right has an
indefinite duration if it has no period of
duration fixed by agreement or by law,
or if it is not based on a period of time,
such as a right attributable to an
agreement to provide or receive a fixed
amount of goods or services. For
example, a license granted by a
governmental agency that permits the
taxpayer to operate a business conveys
a right of indefinite duration if the
license may be revoked only upon the
taxpayer’s violation of the terms of the
license.

(5) Rights subject to renewal—(i) In
general. For purposes of paragraph
(H)(1)(i) of this section, the duration of a
right includes any renewal period if,
based on all of the facts and
circumstances in existence during the
taxable year in which the right is
created, the facts indicate a reasonable
expectancy of renewal.

(ii) Reasonable expectancy of renewal.

The following factors are significant in
determining whether there exists a
reasonable expectancy of renewal:

(A) Renewal history. The fact that
similar rights are historically renewed is

evidence of a reasonable expectancy of
renewal. On the other hand, the fact that
similar rights are rarely renewed is
evidence of a lack of a reasonable
expectancy of renewal. Where the
taxpayer has no experience with similar
rights, or where the taxpayer holds
similar rights only occasionally, this
factor is less indicative of a reasonable
expectancy of renewal.

(B) Economics of the transaction. The
fact that renewal is necessary in order
for the taxpayer to earn back its
investment in the right is evidence of a
reasonable expectancy of renewal. For
example, if a taxpayer pays $10,000 to
enter into a renewable contract with an
initial 9-month term that is expected to
generate income to the taxpayer of
$1,000 per month, the fact that renewal
is necessary in order for the taxpayer to
earn back its $10,000 inducement is
evidence of a reasonable expectancy of
renewal.

(C) Likelihood of renewal by other
party. Evidence that indicates a
likelihood of renewal by the other party
to a right, such as a bargain renewal
option or similar arrangement, is
evidence of a reasonable expectancy of
renewal. However, the mere fact that the
other party will have the opportunity to
renew on the same terms as are
available to others, in a competitive
auction or similar process that is
designed to reflect fair market value, is
not evidence of a reasonable expectancy
of renewal.

(D) Terms of renewal. The fact that
material terms of the right are subject to
renegotiation at the end of the initial
term is evidence of a lack of a
reasonable expectancy of renewal. For
example, if the parties to an agreement
must renegotiate price or amount, the
renegotiation requirement is evidence of
a lack of a reasonable expectancy of
renewal.

(iii) Safe harbor pooling method. In
lieu of applying the reasonable
expectancy of renewal test described in
paragraph (f)(5)(ii) of this section to
each separate right created or enhanced
during a taxable year, a taxpayer may
establish one or more pools of similar
rights for which the initial term does not
extend beyond the period described in
paragraph (f)(1)(i) of this section and
may apply the reasonable expectancy of
renewal test to each pool. See paragraph
(h) of this section for additional rules
relating to pooling. The application of
paragraph (f)(1) of this section to each
pool is determined in the following
manner:

(A) All amounts (except de minimis
amounts described in paragraph
(d)(6)(ii) of this section) paid to create
or enhance the rights included in the

pool and all amounts paid to facilitate
the creation or enhancement of the
rights included in the pool are
aggregated.

(B) If less than 20 percent of the rights
in the pool are reasonably expected to
be renewed beyond the period
prescribed in paragraph (f)(1)(i) of this
section, all rights in the pool are treated
as having a duration that does not
extend beyond the period prescribed in
paragraph (f)(1)(i) of this section, and
the taxpayer is not required to capitalize
under this section any portion of the
aggregate amount described in
paragraph (f)(5)(iii)(A) of this section.

(C) If more than 80 percent of the
rights in the pool are reasonably
expected to be renewed beyond the
period prescribed in paragraph (f)(1)(i)
of this section, all rights in the pool are
treated as having a duration that extends
beyond the period prescribed in
paragraph (f)(1)(i) of this section, and
the taxpayer is required to capitalize
under this section the aggregate amount
described in paragraph (f)(5)(iii)(A) of
this section.

(D) If 20 percent or more, but 80
percent or less, of the rights in the pool
are reasonably expected to be renewed
beyond the period prescribed in
paragraph (f)(1)(i) of this section, the
aggregate amount described in
paragraph (f)(5)(iii)(A) of this section is
multiplied by the percentage of the
rights in the pool that are reasonably
expected to be renewed beyond the
period prescribed in paragraph (f)(1)(i)
of this section and the taxpayer must
capitalize the resulting amount under
this section by treating such amount as
creating a separate intangible asset.

(6) Rights terminable at will. A right
is not described in paragraph (f)(1)(i) of
this section merely because the right is
terminable at will by either party.
However, for purposes of paragraph
(£)(5) of this section, the fact that similar
rights are typically terminated prior to
renewal is relevant in determining
whether there exists a reasonable
expectancy of renewal for the right.

(7) Coordination with section 461. In
the case of a taxpayer using an accrual
method of accounting, the rules of this
paragraph (f) do not affect the
determination of whether a liability is
incurred during the taxable year,
including the determination of whether
economic performance has occurred
with respect to the liability. See § 1.461—
4(d) for rules relating to economic
performance.

(8) Examples. The rules of this
paragraph (f) are illustrated by the
following examples, in which it is
assumed (unless otherwise stated) that
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the taxpayer is a calendar year, accrual
method taxpayer:

Example 1. Prepaid expenses. On
December 1, 2002, N corporation pays a
$10,000 insurance premium to obtain a
property insurance policy with a 1-year term
that begins on February 1, 2003. The amount
paid by N is a prepaid expense described in
paragraph (d)(3) of this section. Because the
right or benefit attributable to the $10,000
payment extends beyond the end of the
taxable year following the taxable year in
which the payment is made, the 12-month
rule provided by this paragraph (f) does not
apply. N must capitalize the $10,000
payment.

Example 2. Prepaid expenses. Assume the
same facts as in Example 1, except that the
policy has a term beginning on December 15,
2002. The 12-month rule of this paragraph (f)
applies to the $10,000 payment because the
right or benefit attributable to the payment
neither extends more than 12 months beyond
December 15, 2002 (the first date the benefit
is realized by the taxpayer) nor beyond the
taxable year following the year in which the
payment is made. Accordingly, N is not
required to capitalize the $10,000 payment.

Example 3. Financial interests. On October
1, 2002, X corporation makes a 9-month loan
to B in the principal amount of $250,000. The
principal amount of the loan paid to B
constitutes an amount paid to create or
originate a financial interest under paragraph
(d)(2)(1)(B) of this section. The 9-month term
of the loan does not extend beyond the
period prescribed by paragraph (f)(1)(i) of
this section. However, as provided by
paragraph (f)(3) of this section, the rules of
this paragraph (f) do not apply to intangibles
described in paragraph (d)(2) of this section.
Accordingly, X must capitalize the $250,000
loan amount.

Example 4. Financial interests. X
corporation owns all of the outstanding stock
of Z corporation. On December 1, Y
corporation, a calendar year taxpayer, pays X
$1,000,000 in exchange for X’s grant of a 9-
month call option to Y permitting Y to
purchase all of the outstanding stock of Z. Y’s
payment to X constitutes an amount paid to
create or originate an option with X under
paragraph (d)(2)(i)(C)(7) of this section. The
9-month term of the option does not extend
beyond the period prescribed by paragraph
(f)(1)() of this section. However, as provided
by paragraph (f)(3) of this section, the rules
of this paragraph (f) do not apply to
intangibles described in paragraph (d)(2) of
this section. Accordingly, Y must capitalize
the $1,000,000 payment.

Example 5. License. (i) On July 1, 2002, R
corporation pays $10,000 to state X to obtain
a license to operate a business in state X for
a period of 5 years. The terms of the license
require R to pay state X an annual fee of $500
due on July 1 of each of the succeeding four
years. R pays the $500 fee on July 1 of each
succeeding year as required by the license.

(ii) R’s payment of $10,000 is an amount
paid to a governmental agency for a license
granted by that agency to which paragraph
(d)(5) of this section applies. Because R’s
payment creates rights or benefits for R that
extend beyond the end of 2003 (the taxable
year following the taxable year in which the

payment is made), the rules of this paragraph
(f) do not apply to R’s payment. Accordingly,
R must capitalize the $10,000 payment.

(iii) R’s payment of each $500 annual fee
is a prepaid expense described in paragraph
(d)(3) of this section. R is not required to
capitalize the $500 fee in each of the
succeeding four taxable years. The rules of
this paragraph (f) apply to each such
payment because each payment provides a
right or benefit to R that does not extend
beyond 12 months after the first date on
which R realizes the rights or benefits
attributable to the payment and does not
extend beyond the end of the taxable year
following the taxable year in which the
payment is made.

Example 6. Lease. On December 1, 2002, W
corporation, a calendar year taxpayer, enters
into a lease agreement with X corporation
under which W agrees to lease property to X
for a period of 9 months, beginning on
December 1, 2002. W pays its outside counsel
$7,000 for legal services rendered in drafting
the lease agreement and negotiating with X.
The agreement between W and X is an
agreement providing W the right to be
compensated for the use of property, as
described in paragraph (d)(6)(i)(A) of this
section. W’s $7,000 payment to its outside
counsel is an amount paid to facilitate W’s
creation of an intangible asset as described in
paragraph (e)(1)(i) of this section. Under
paragraph (f)(1)(ii) of this section, W’s
payment to its outside counsel is not
required to be capitalized because, by reason
of paragraph (f)(1)(i) of this section (relating
to the 12-month rule) an amount described in
paragraph (d)(6)(i)(A) of this section to create
the agreement between W and X would not
be required to be capitalized under this
section.

Example 7. Certain contract terminations.
V corporation owns real property that it has
leased to A for a period of 15 years. When
the lease has a remaining unexpired term of
5 years, V requests that A agree to terminate
the lease, enabling V to use the property in
its trade or business. V pays A $100,000 in
exchange for A’s agreement to terminate the
lease. V’s payment to A to terminate the lease
is described in paragraph (d)(7)(i)(A) of this
section. Under paragraph (f)(2) of this
section, V’s payment creates a benefit for V
with a duration of 5 years, the remaining
unexpired term of the lease as of the date of
the termination. Because the benefit
attributable to the expenditure extends
beyond 12 months after the first date on
which V realizes the rights or benefits
attributable to the payment and beyond the
end of the taxable year following the taxable
year in which the payment is made, the rules
of this paragraph (f) do not apply to the
payment. V must capitalize the $100,000
payment.

Example 8. Certain contract terminations.
Assume the same facts as in Example 7,
except the lease is terminated when it has a
remaining unexpired term of 10 months.
Under paragraph (f)(2) of this section, V’s
payment creates a benefit for V with a
duration of 10 months. The 12-month rule of
this paragraph (f) applies to the payment
because the benefit attributable to the
payment neither extends more than 12

months beyond the date of termination (the
first date the benefit is realized by V) nor
beyond the taxable year following the year in
which the payment is made. Accordingly, V
is not required to capitalize the $100,000
payment.

Example 9. Certain contract terminations.
M corporation enters into a 5-year agreement
with X corporation under which X is
required to provide M with services over the
term of the agreement. Under the terms of the
agreement, either M or X may terminate the
agreement without cause upon 30 days
notice. M pays C, an individual, a $10,000
commission for services provided by C in
locating X and bringing the parties together.
The agreement between M and X is an
agreement providing M the right to acquire
services as described in paragraph (d)(6)(i)(B)
of this section. M’s $10,000 payment to C is
an amount paid to facilitate the creation of
an intangible asset as described in paragraph
(e)(1)(@) of this section. Because the duration
of the contract is 5 years, the 12-month rule
contained in paragraph (f)(1)(i) of this section
does not apply, notwithstanding the fact that
the agreement is terminable by either party
without cause upon 30 days notice. M must
capitalize the $10,000 commission payment.

Example 10. Coordination with section
461. (i) U corporation leases office space from
W corporation at a monthly rental rate of
$2,000. On December 31, 2002, U prepays its
office rent expense for the first six months of
2003 in the amount of $12,000. For purposes
of this example, it is assumed that the
recurring item exception provided by
§1.461-5 does not apply and that the lease
between W and U is not a section 467 rental
agreement as defined in section 467(d).

(ii) Under § 1.461-4(d)(3), U’s prepayment
of rent is a payment for the use of property
by U for which economic performance occurs
ratably over the period of time U is entitled
to use the property. Accordingly, because
economic performance with respect to U’s
prepayment of rent does not occur until
2003, U’s prepaid rent is not incurred in 2002
and therefore is not properly taken into
account through capitalization, deduction, or
otherwise in 2002. Thus, the rules of this
paragraph (f) do not apply to U’s prepayment
of its rent.

(iii) Alternatively, assume that U uses the
cash method of accounting and the economic
performance rules in § 1.461—4 therefore do
not apply to U. The 12-month rule of this
paragraph (f) applies to the $12,000 payment
because the rights or benefits attributable to
U’s prepayment of its rent do not extend
beyond December 31, 2003. Accordingly, U
is not required to capitalize its prepaid rent.

Example 11. Coordination with section
461. N corporation pays R corporation, an
advertising and marketing firm, $40,000 on
August 1, 2002, for advertising and marketing
services to be provided to N throughout
calendar year 2003. For purposes of this
example, it is assumed that the recurring
item exception provided by § 1.461-5 does
not apply. Under § 1.461-4(d)(2), N’s
payment arises out of the provision of
services to N by R for which economic
performance occurs as the services are
provided. Accordingly, because economic
performance with respect to N’s prepaid
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advertising expense does not occur until
2003, N’s prepaid advertising expense is not
incurred in 2002 and therefore is not
properly taken into account through
capitalization, deduction, or otherwise in
2002. Thus, the rules of this paragraph (f) do
not apply to N’s payment.

(g) Treatment of capitalized
transaction costs—(1) Costs described in
paragraph (b)(1)(i) or (ii) of this section.
Except in the case of amounts paid by
an acquirer to facilitate an acquisition of
stock or assets in a transaction described
in section 368, an amount required to be
capitalized by paragraph (b)(1)(i) or (ii)
of this section is capitalized to the basis
of the intangible asset acquired, created,
or enhanced.

(2) Costs described in paragraph
(b)(1)(iii) of this section—(i) Stock
issuance or recapitalization. An amount
paid to facilitate a stock issuance or a
recapitalization is not capitalized to the
basis of an intangible asset but is treated
as a reduction of the proceeds from the
stock issuance or the recapitalization.

(ii) [Reserved].

(h) Special rules applicable to
pooling—(1) In general. The rules of this
paragraph (h) apply to the pooling
methods described in paragraph
(d)(6)(ii) of this section (relating to de
minimis rules applicable to certain
contract rights), paragraph (e)(3)(ii)(C) of
this section (relating to de minimis rules
applicable to transaction costs), and
paragraph (f)(5)(iii) of this section
(relating to the application of the 12-
month rule to renewable rights).

(2) Election to use pooling. An
election to use a pooling method
identified in paragraph (h)(1) of this
section for any taxable year is made by
establishing one or more pools for the
taxable year in accordance with the
rules governing the particular pooling
method and the rules prescribed by this
paragraph (h). An election to use a
pooling method identified in paragraph
(h)(1) of this section is irrevocable with
respect to each pool established during
the taxable year.

(3) Definition of pool. A taxpayer may
use any reasonable method of defining
a pool of similar transactions,
agreements, or rights, including a
method based on the type of customer
or the type of product provided under
a contract. However, a taxpayer that
elects to pool similar transactions,
agreements, or rights must include in
the pool all similar transactions,
agreements, or rights arising during the
taxable year.

(4) Consistency requirement. A
taxpayer that uses the pooling method
described in paragraph (f)(5)(iii) of this
section for purposes of applying the 12-
month rule to a right or benefit—

(i) Must use the pooling methods
described in paragraph (d)(6)(ii) of this
section (relating to de minimis rules
applicable to inducements) and
paragraph (e)(3)(ii)(C) of this section
(relating to de minimis applicable to
transaction costs) for purposes of
determining the amount paid to create,
or facilitate the creation of, the right or
benefit; and

(ii) Must use the same pool for
purposes of paragraph (d)(6)(ii) of this

section and paragraph (e)(3)(ii)(C) of this

section as is used for purposes of
paragraph (f)(5)(iii) of this section.

(i) [Reserved].

(j) Application to accrual method
taxpayers. For purposes of this section,
the terms amount paid and payment
mean, in the case of a taxpayer using an

accrual method of accounting, a liability

incurred (within the meaning of
§1.446-1(c)(1)(ii)). A liability may not
be taken into account under this section
prior to the taxable year during which
the liability is incurred.

(k) Treatment of related parties and
indirect payments. For purposes of this
section, references to a party other than
the taxpayer include persons related to
that party and persons acting for or on
behalf of that party. Persons are related
for purposes of this section only if their
relationship is described in section
267(b) or 707(b) or they are engaged in
trades or businesses under common
control within the meaning of section
41(9(1).

(1) Examples. The following examples
illustrate the rules of this section:

Example 1. License granted by a
governmental unit. (i) X corporation pays
$25,000 to state R to obtain a license to sell
alcoholic beverages in its restaurant. The
license is valid indefinitely, provided X
complies will all applicable laws regarding
the sale of alcoholic beverages in state R. X
pays its outside counsel $4,000 for legal
services rendered in preparing the license
application and otherwise representing X
during the licensing process. In addition, X
determines that $2,000 of salaries paid to its
employees is allocable to services rendered
by the employees in obtaining the license.

(ii) X’s payment of $25,000 is an amount
paid to a governmental unit to obtain a
license granted by that agency, as described
in paragraph (d)(5)(i) of this section. The
right has an indefinite duration and
constitutes an amortizable section 197
intangible. Accordingly, the provisions of
paragraph (f) of this section (relating to the
12-month rule) do not apply to X’s payment.
X must capitalize its $25,000 payment to
obtain the license from state R.

(iii) As provided in paragraph (e)(3) of this
section, X is not required to capitalize
employee compensation because such
amounts are treated as amounts that do not
facilitate the acquisition, creation, or
enhancement of an intangible asset. Thus, X

is not required to capitalize the $2,000 of
employee compensation allocable to the
transaction.

(iv) X’s payment of $4,000 to its outside
counsel is an amount paid to facilitate the
creation of an intangible asset, as described
in paragraph (e)(1)(i) of this section. Because
X’s transaction costs do not exceed $5,000,
X’s transaction costs are de minimis within
the meaning of paragraph (e)(3)(ii)(A) of this
section. Accordingly, X is not required to
capitalize the $4,000 payment to its outside
counsel under this section.

Example 2. Franchise agreement. (i) R
corporation is a franchisor of income tax
return preparation outlets. V corporation
negotiates with R to obtain the right to
operate an income tax return preparation
outlet under a franchise from R. V pays an
initial $100,000 franchise fee to R in
exchange for the franchise agreement. In
addition, V pays its outside counsel $4,000
to represent V during the negotiations with
R. V also pays $2,000 to an industry
consultant to advise V during the
negotiations with R.

(ii) Under paragraph (d)(6)(i)(A) of this
section, V’s payment of $100,000 is an
amount paid to another party to induce that
party to enter into an agreement providing V
the right to use tangible or intangible
property. Accordingly, V must capitalize its
$100,000 payment to R. The franchise
agreement is an amortizable section 197
intangible within the meaning of section
197(c). Accordingly, as provided in
paragraph (f)(3) of this section, the 12-month
rule contained in paragraph (f)(1)(i) of this
section does not apply.

(iii) V’s payment of $4,000 to its outside
counsel and $2,000 to the industry
consultant are amounts paid to facilitate the
creation of an intangible asset, as described
in paragraph (e)(1)(i) of this section. Because
V’s aggregate transaction costs exceed $5,000,
V’s transaction costs are not de minimis
within the meaning of paragraph (e)(3)(ii)(A)
of this section. Accordingly, V must
capitalize the $4,000 payment to its outside
counsel and the $2,000 payment to the
industry consultant under this section into
the basis of the franchise, as provided in
paragraph (g)(1) of this section.

Example 3. Covenant not to compete. (i)
On December 1, 2002, N corporation, a
calendar year taxpayer, enters into a
covenant not to compete with B, a key
employee that is leaving the employ of N.
The covenant not to compete prohibits B
from competing with N for a period of 9
months, beginning December 1, 2002. N pays
B $50,000 in full consideration for B’s
agreement not to compete. In addition, N
pays its outside counsel $6,000 to facilitate
the creation of the covenant not to compete
with B.

(ii) Under paragraph (d)(6)(i)(C) of this
section, N’s payment of $50,000 is an amount
paid to another party to induce that party to
enter into a covenant not to compete with N.
However, because the covenant not to
compete has a duration that does not extend
beyond 12 months after the first date on
which N realizes the rights attributable to its
payment (i.e., December 1, 2002), the 12-
month rule contained in paragraph (f)(1)(i) of
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this section applies. Accordingly, N is not
required to capitalize its $50,000 payment to
B. In addition, as provided in paragraph
(f)(1)(ii) of this section, N is not required to
capitalize its $6,000 payment to facilitate the
creation of the covenant not to compete.

Example 4. Corporate reorganization;
initial public offering. Y corporation is a
privately-owned company. Y’s Board of
Directors authorizes an initial public offering
of Y’s stock in order to fund future growth.

Y pays $5,000,000 in professional fees for
investment banking services related to the
determination of the offering price and legal
services related to the development of the
offering prospectus and the registration and
issuance of stock. Under paragraph (b)(1)(iii)
of this section, the $5,000,000 is an amount
paid to facilitate a transaction involving the
acquisition of capital. As provided in
paragraph (g)(2)(i) of this section, Y must
treat the $5,000,000 as a reduction of the
proceeds from the stock issuance.

Example 5. Demand-side management. (i)
X corporation, a public utility engaged in
generating and distributing electrical energy,
provides programs to its customers to
promote energy conservation and energy
efficiency. These programs are aimed at
reducing electrical costs to X’s customers,
building goodwill with X’s customers, and
reducing X’s future operating and capital
costs. X provides these programs without
obligating any of its customers participating
in the programs to purchase power from X in
the future. Under these programs, X pays a
consultant to help industrial customers
design energy-efficient manufacturing
processes, to conduct “‘energy efficiency
audits” that serve to identify for customers
inefficiencies in their energy usage patterns,
and to provide cash allowances to encourage
residential customers to replace existing
appliances with more energy efficient
appliances.

(ii) The amounts paid by X to the
consultant are not amounts to acquire, create,
or enhance an intangible identified in
paragraph (c) or (d) of this section or to
facilitate such an acquisition, creation, or
enhancement. In addition, the amounts do
not create a separate and distinct intangible
asset within the meaning of paragraph (b)(3)
of this section. Accordingly, the amounts
paid to the consultant are not required to be
capitalized under this section. While the
amounts may serve to reduce future
operating and capital costs and create
goodwill with customers, these benefits,
without more, are not intangible assets for
which capitalization is required under this
section unless the Internal Revenue Service
publishes guidance identifying these benefits
as an intangible asset for which capitalization
is required.

Example 6. Business process re-
engineering. (i) V corporation manufactures
its products using a batch production system.
Under this system, V continuously produces
component parts of its various products and
stockpiles these parts until they are needed
in V’s final assembly line. Finished goods are
stockpiled awaiting orders from customers. V
discovers that this process ties up significant
amounts of V’s capital in work-in-process
and finished goods inventories, and hires B,

a consultant, to advise V on improving the
efficiency of its manufacturing operations. B
recommends a complete re-engineering of V’s
manufacturing process to a process known as
just-in-time manufacturing. Just-in-time
manufacturing involves reconfiguring a
manufacturing plant to a configuration of
“cells” where each team in a cell performs
the entire manufacturing process for a
particular customer order, thus reducing
inventory stockpiles.

(ii) V incurred three categories of costs to
convert its manufacturing process to a just-
in-time system. First, V paid B, a consultant,
$250,000 in professional fees to implement
the conversion of V’s plant to a just-in-time
system. Second, V paid C, a contractor,
$100,000 to relocate and reconfigure V’s
manufacturing equipment from an assembly
line layout to a configuration of cells. Third,
V paid D, a consultant, $50,000 to train V’s
employees in the just-in-time manufacturing
process.

(iii) The amounts paid by V to B, C, and
D are not amounts to acquire, create, or
enhance an intangible identified in paragraph
(c) or (d) of this section or to facilitate such
an acquisition, creation, or enhancement. In
addition, the amounts do not create a
separate and distinct intangible asset within
the meaning of paragraph (b)(3) of this
section. Accordingly, the amounts paid to B,
C, and D are not required to be capitalized
under this section. While the amounts
produce long term benefits to V in the form
of reduced inventory stockpiles, improved
product quality, and increased efficiency,
these benefits, without more, are not
intangible assets for which capitalization is
required under this section unless the
Internal Revenue Service publishes guidance
identifying these benefits as an intangible
asset for which capitalization is required.

Example 7. Defense of business reputation.
(i) X, an investment adviser, serves as the
fund manager of a money market investment
fund. X, like its competitors in the industry,
strives to maintain a constant net asset value
for its money market fund of $1.00 per share.
During 2003, in the course of managing the
fund assets, X incorrectly predicts the
direction of market interest rates, resulting in
significant investment losses to the fund. Due
to these significant losses, X is faced with the
prospect of reporting a net asset value that is
less than $1.00 per share. X is not aware of
any investment adviser in its industry that
has ever reported a net asset value for its
money market fund of less than $1.00 per
share. X is concerned that reporting a net
asset value of less than $1.00 per share will
significantly harm its reputation as an
investment adviser, and could lead to
litigation by shareholders. X decides to
contribute $2,000,000 to the fund in order to
raise the net asset value of the fund to $1.00
per share. This contribution is not a loan to
the fund and does not give X any ownership
interest in the fund.

(ii) The $2,000,000 contribution is not an
amount paid to acquire, create, or enhance an
intangible identified in paragraph (c) or (d)
of this section or to facilitate such an
acquisition, creation, or enhancement. In
addition, the amount does not create a
separate and distinct intangible asset within

the meaning of paragraph (b)(3) of this
section. Accordingly, the amount contributed
to the fund is not required to be capitalized
under this section. While the amount serves
to protect the business reputation of the
taxpayer and may protect the taxpayer from
litigation by shareholders, these benefits,
without more, are not intangible assets for
which capitalization is required under this
section unless the Internal Revenue Service
publishes guidance identifying these benefits
as an intangible asset for which capitalization
is required.

(m) Amortization. For rules relating to
amortization of certain intangible assets,
see §1.167(a)-3.

(n) Intangible interests in land.
[Reserved].

(o) Effective Date—(1) In general. This
section applies to amounts paid or
incurred on or after the date the final
regulations are published in the Federal
Register.

(2) Automatic consent to change
method of accounting. A taxpayer
seeking to change a method of
accounting to comply with this section
must follow the applicable
administrative procedures issued under
§ 1.446-1(e)(3)(ii) for obtaining the
Commissioner’s automatic consent to a
change in accounting method (Revenue
Procedure 2002-9 or its successor). Any
change in method of accounting to
comply with this section must be made
using an adjustment under section
481(a). However, for this purpose, the
adjustment under section 481(a) is
determined by taking into account only
amounts paid or incurred on or after the
date the final regulations are published
in the Federal Register. The final
regulations may provide additional
terms and conditions for changes under
this paragraph (0)(2).

Par. 4. Section 1.446-5 is added to
read as follows:

§1.446-5 Debtissuance costs.

(a) In general. This section provides
rules for allocating debt issuance costs
over the term of the debt. For purposes
of this section, the term debt issuance
costs means those transaction costs
incurred by an issuer of debt (that is, a
borrower) that are required to be
capitalized under § 1.263(a)—4(e). If
these costs are otherwise deductible,
they are deductible by the issuer over
the term of the debt as determined
under paragraph (b) of this section.

(b) Method of allocating debt issuance
costs—(1) In general. Solely for
purposes of determining the amount of
debt issuance costs that may be
deducted in any period, these costs are
treated as if they adjusted the yield on
the debt. To effect this, the issuer treats
the costs as if they decreased the issue
price of the debt. See §1.1273-2 to
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determine issue price. Thus, debt
issuance costs increase or create original
issuance discount and decrease or
eliminate bond issuance premium.

(2) Original issue discount. Any
resulting original issue discount is taken
into account by the issuer under the
rules in § 1.163-7, which generally
require the use of a constant yield
method (as described in §1.1272-1) to
compute how much original issue
discount is deductible for a period.
However, see § 1.163-7(b) for special
rules that apply if the total original issue
discount on the debt is de minimis.

(3) Bond issuance premium. Any
remaining bond issuance premium is
taken into account by the issuer under
the rules of § 1.163—13, which generally
require the use of a constant yield
method for purposes of allocating bond
issuance premium to accrual periods.

(c) Example. The following example
illustrates the rules of this section:

Example. (i) On January 1, 2004, X borrows
$10,000,000. The principal amount of the
loan ($10,000,000) is repayable on December
31, 2008, and payments of interest in the
amount of $500,000 are due on December 31
of each year the loan is outstanding. X incurs
debt issuance costs of $130,000 to facilitate
the borrowing.

(ii) Under § 1.1273-2, the issue price of the
loan is $10,000,000. However, under
paragraph (b) of this section, X reduces the
issue price of the loan by the debt issuance
costs of $130,000, resulting in an issue price
of $9,870,000. As a result, X treats the loan
as having original issue discount in the
amount of $130,000 (stated redemption price
at maturity of $10,000,000 minus the issue
price of $9,870,000). Because this amount of
original issue discount is more than a de
minimis amount (within the meaning of
§ 1.1273-1(d)), X must allocate the original
issue discount to each year based on the
constant yield method described in § 1.1272—
1(b). See § 1.163—7(a). Based on this method
and a yield of 5.30%, compounded annually,
the original issue discount is allocable to
each year as follows: $23,385 for 2004,
$24,625 for 2005, $25,931 for 2006, $27,306
for 2007, and $28,753 for 2008.

(d) Effective date. This section applies
to debt issuance costs incurred for debt
instruments issued on or after the date
final regulations are published in the
Federal Register.

(e) Accounting method changes—(1)
Consent to change. An issuer required
to change its method of accounting for
debt issuance costs to comply with this
section must secure the consent of the
Commissioner in accordance with the
requirements of § 1.446—1(e). Paragraph
(e)(2) of this section provides the
Commissioner’s automatic consent for
certain changes.

(2) Automatic consent. The
Commissioner grants consent for an
issuer to change its method of

accounting for debt issuance costs
incurred for debt instruments issued on
or after the date final regulations are
published in the Federal Register.
Because this change is made on a cut-
off basis, no items of income or
deduction are omitted or duplicated
and, therefore, no adjustment under
section 481 is allowed. The consent
granted by this paragraph (e)(2) applies
provided—

(i) The change is made to comply with
this section;

(ii) The change is made for the first
taxable year for which the issuer must
account for debt issuance costs under
this section; and

(iii) The issuer attaches to its federal
income tax return for the taxable year
containing the change a statement that
it has changed its method of accounting
under this section.

David A. Mader,

Assistant Deputy Commissioner of Internal
Revenue.

[FR Doc. 02-31859 Filed 12—18-02; 8:45 am)|
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Office of the Secretary

31 CFR Part 10
[REG-122380-02]
RIN 1545-BA72

Regulations Governing Practice Before
the Internal Revenue Service

AGENCY: Office of the Secretary,
Treasury.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: This document provides
advance notice of proposed rulemaking
to amend the regulations governing
practice before the Internal Revenue
Service, which appear in the Code of
Federal Regulations and in pamphlet
form as Treasury Department Circular
No. 230, Regulations Governing the
Practice of Attorneys, Certified Public
Accountants, Enrolled Agents, Enrolled
Actuaries, and Appraisers before the
Service. This document invites
individuals and organizations to submit
comments on revising Circular No. 230
to address certain issues regarding
standards of practice of attorneys,
certified public accountants, enrolled
agents, enrolled actuaries, and
appraisers who represent taxpayers
before the Service.

DATES: Submit comments on or before
February 18, 2003.

ADDRESSES: Send submissions to:
CC:ITA:RU (REG-122380-02), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to: CC:ITA:RU (REG-122380-02),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC. Alternatively, persons
may submit comments electronically via
the IRS Internet site at: http://
Www.irs.gov/regs.

FOR FURTHER INFORMATION CONTACT:
Concerning issues for comment, Richard
Goldstein at (202) 622—7820 or Brinton
T. Warren (202) 622-4940; concerning
submissions of comments, LaNita Van
Dyke, (202) 622—7180; (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Background

Section 330 of title 31 of the United
States Code authorizes the Secretary of
the Treasury to regulate the practice of
representatives before the Treasury
Department and, after notice and an
opportunity for a proceeding, to
suspend or disbar from practice before
the Treasury Department those
representatives who are incompetent,
disreputable, or who violate regulations
prescribed under section 330. Pursuant
to section 330, the Secretary, in Circular
No. 230 (31 CFR part 10), published
regulations that authorize the Director of
Practice to act upon applications for
enrollment to practice before the
Service, to institute proceedings for
suspension or disbarment from practice
before the Service, to make inquiries
with respect to matters under the
Director’s jurisdiction, and to perform
such other duties as are necessary to
carry out these functions.

The regulations were most recently
amended on July 26, 2002, (67 FR
48760) to clarify the general standards
of practice before the Service. In the
preamble to those amendments to the
regulations, the Treasury Department
and the Service stated their intention to
issue a second notice of proposed
rulemaking to re-propose amendments
to regulations governing standards for
tax shelter opinions. The Treasury
Department and the Service also stated
their intention to issue an advanced
notice of proposed rulemaking covering
additional nonshelter matters pertaining
to practice before the Service.

Contemporaneously with the efforts to
address issues affecting practice, the
Treasury Department and the Service
are reorganizing the Office of the
Director of Practice to enhance its
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effectiveness. As part of the
reorganization, the authority to
supervise the Office of the Director of
Practice has been delegated to the Office
of the Senior Counselor to the
Commissioner. The authority to make
the agency decision in disciplinary
proceedings when decisions by
Administrative Law Judges are appealed
has also been delegated to the Senior
Counselor to the Commissioner. The
Office of Senior Counselor to the
Commissioner observes an ‘“‘ethical
wall” ensuring that the official who
makes the agency decision in such
disciplinary proceedings is not exposed
to these cases prematurely. Another step
in the reorganization is the possible
renaming of the Office of the Director of
Practice to the Office of Professional
Responsibility. It also is contemplated
that the Office of Senior Counselor to
the Commissioner will have a
centralized role in the selection of the
Director of Practice. The Treasury
Department and the Service are seeking
public comment on this reorganization.

Special Analyses

It has been determined that this
advance notice of proposed rulemaking
is not a significant regulatory action as
defined in Executive Order 12866.

Request for Comments

The Treasury Department and the
Service invite comments on the
following matters.

Director of Practice

1. Whether § 10.1 should be revised to
rename the Director of Practice as the
Director of the Office of Professional
Responsibility.

2. Whether the authority to appoint
the Director of Practice should be
delegated to the office or person who
supervises the Director of Practice. If
not, to whom should the Secretary
delegate the authority to appoint the
Director of Practice?

3. Whether the review of an
Administrative Law Judge’s decision
under § 10.78 should be delegated to the
office or person who supervises the
Director of Practice. If not, to whom
should the Secretary delegate the
authority under § 10.78 to review the
Administrative Law Judge’s decision in
disciplinary proceedings when these
decisions are appealed.

Definition of Practice and Who May
Practice

1. Whether the definition of practice
before the Service and the definition of
practitioner in § 10.2 should be
modified to specifically provide that
return preparation by an individual not

described in § 10.3(a) through (d)
(“unenrolled return preparer”) is
practice before the Service and that an
unenrolled return preparer is a
practitioner under Circular 230.

2. Whether § 10.3(b) should be revised
to permit licensed accountants, and
certified internal auditors, who are not
certified public accountants, to practice
before the Service.

3. Whether § 10.7(c)(1)(viii) should be
revised to authorize the Director of
Practice to modify the scope of limited
practice by unenrolled return preparers,
without further amendment to the
regulations.

4. Whether the regulations should
specifically provide the Director of
Practice with authority to determine
eligibility for limited practice by
unenrolled return preparers under
§10.7(c)(1)(viii).

Enrolled Agents and Eligibility for
Enrollment

1. Whether Enrolled Agents should be
allowed to refer to themselves as
“Licensed Tax Professionals” or another
specified designation determined by the
Service, in addition to or instead of the
Enrolled Agent designation, to more
fully describe the nature of the
professional services that they provide.

2. Whether the regulations should set
forth specific examples of acceptable
descriptions of an Enrolled Agent’s
practice for advertisements.

3. Whether the Director of Practice
should be authorized to determine,
without requiring further amendment of
the regulations, standards for the
continuing professional education
requirements of Enrolled Agents.

Sanctions and Disciplinary Proceedings

1. Whether the regulations should be
amended to authorize a practitioner and
the Director of Practice to enter into
settlement agreements, with such
agreements enforceable through the
expedited procedures of §10.82.

2. Whether the definition in the
regulation of disreputable conduct
should be amended to specifically
include the willful failure of a
practitioner who is a preparer to sign a
return.

3. Whether, in order to facilitate the
timely adjudication of disciplinary
proceedings instituted under § 10.60,
the regulations should be amended to
provide that the failure of a practitioner
to answer a complaint constitutes an
automatic default in the proceeding,
subject to a showing of good cause.

4. Whether the regulations should be
amended to provide the parties to a
proceeding instituted under § 10.60 the
opportunity to obtain discovery through

means such as interrogatories, requests
for production of documents, and
requests for admissions, in addition to
depositions. Whether the regulations
should define what discovery should be
permitted. Whether the regulations
should place limits on discovery.

5. Whether the protection afforded in
the current regulation—that a party in a
disciplinary proceeding is entitled to
present his case or defense by oral or
documentary evidence, to submit
rebuttal evidence, and to conduct such
cross examination as may be required
for a full and true disclosure of the
facts—is sufficient, or whether changes
should be made to afford greater
protection in a disciplinary proceeding,
including the opportunity to question,
in the presence of the Administrative
Law Judge, any person whose statement
is offered by the opposing party.

Contingent Fees

1. Whether contingent fees should be
permitted in conjunction with a request
for a private letter ruling or other
prefiling document.

2. Whether the regulations should
continue to permit a practitioner to
charge a contingent fee for preparing, or
for any advice rendered in connection
with a position taken or to be taken on,
an amended return or claim for refund.

3. Whether the prohibition on
contingent fees should be expanded to
permit contingent fees only for amended
returns or claims for refund when the
client’s taxable income on the amended
return or claim for refund is less than
$50,000 (or another amount determined
with reference to financial need).

Confidentiality Agreements

1. Whether the regulations should
prohibit practitioners from entering into
agreements with clients that, in
violation of applicable state professional
rules or applicable state law, restrict a
practitioner from providing relevant tax
advice to other similarly situated
taxpayers.

2. Whether the regulations should
prohibit, irrespective of applicable state
professional rules or applicable state
law, the agreements identified above.

Pamela F. Olson,
Assistant Secretary for Tax Policy.

[FR Doc. 02—31989 Filed 12—18-02; 8:45 am]
BILLING CODE 4830-01-P
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POSTAL SERVICE
39 CFR Part 111

Hazardous Materials: Proposed
Domestic Mail Manual Revisions for
Division 6.2 Infectious Substances and
Other Related Changes

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: The Postal Service is
proposing to revise the mailing
standards in Domestic Mail Manual
(DMM) C023 related to the requirements
and packaging standards for mailable
types of Division 6.2 infectious
substances. These DMM revisions
would adopt some of the regulatory and
packaging changes for infectious
substances that the U. S. Department of
Transportation (DOT) made to Title 49
Code of Federal Regulations (49 CFR) in
the Federal Register final rule
published on August 14, 2002 (67 FR
53118) and the subsequent change
published on August 27, 2002 (67 FR
54967). If the revisions proposed by the
Postal Service were adopted, they
would provide a greater level of safety
for handling and transporting mailable
infectious substances in the mailstream.

The proposed changes would also
facilitate domestic and international air
transportation by aligning the changes
with the current international standards
for the transport of hazardous materials
via air.

Other minor changes and
clarifications are proposed to the
hazardous materials mailing standards
in DMM C021, C023, C024, and F010 to
improve clarity and reduce
misunderstanding; to ensure the
packaging integrity of mailable
hazardous materials during Postal
Service handling; and to provide a
greater level of safety for Postal Service
employees and the public.

DATES: Comments must be received on
or before January 21, 2003.

ADDRESSES: Mail or deliver written
comments to the Manager, Mail
Preparation and Standards, U.S. Postal
Service, 1735 North Lynn Street, Room
3025, Arlington, VA 22209-6038.
Written comments may be submitted via
fax to 703—-292-4058. Copies of all
written comments will be available for
inspection and photocopying between 9
a.m. and 4 p.m., Monday through
Friday, at the Postal Service
Headquarters Library, 475 L’Enfant
Plaza SW., Room 11800, Washington,
DC 20260-1540.

FOR FURTHER INFORMATION CONTACT: ]ane
Stefaniak (703) 292-3548, Mail

Preparation and Standards, United
States Postal Service.

SUPPLEMENTARY INFORMATION: The
carriage of U.S. mail by the United
States Postal Service (Postal Service) is
regulated by Title 39 Code of Federal
Regulations (39 CFR). Unlike
commercial carriers, the Postal Service
is not subject to the Federal regulations
of the U.S. Department of
Transportation (DOT) in Title 49 Code
of Federal Regulations (49 CFR). The
Postal Service is, however, subject to the
legal restrictions in Title 18 United
States Code 1716 (18 U.S.C. 1716)
which prohibits the mailing of “* * *
all disease germs, or scabs, and all other
natural or artificial articles,
compositions, or material which may
kill or injure another, or injure the mails
or other property * * *” if that matter
is outwardly or of its own force
dangerous to life, health, or property.
Accordingly, for legal and safety
reasons, the mailing standards for
hazardous materials in the Domestic
Mail Manual (DMM) not only closely
adhere to the DOT regulations in 49
CFR, but also include many additional
limitations and prohibitions.

In many instances, the Postal Service
standards are more restrictive than the
DOT requirements that apply to
shipments being transported in
domestic commerce. As an example,
commercial shippers are permitted
under the DOT regulations in 49 CFR to
send certain types of flammable
materials via air transportation. In
contrast, the Postal Service prohibits the
mailing of all flammable materials via
air transportation.

Under Postal Service mailing
standards, most hazardous materials are
nonmailable. With few exceptions, the
Postal Service generally limits the
mailing of hazardous materials to only
those materials that can be reclassified
as an ORM-D material under the DOT
Federal regulations in 49 CFR 173.144
and that can be renamed with the
proper shipping name of “Consumer
Commodity.” Additionally, mailable
hazardous materials must meet the
Postal Service quantity and packaging
requirements, which in many instances
are more restrictive than the DOT
requirements in 49 CFR. Of all regulated
hazardous materials, ORM-D materials
present the lowest level of risk during
handling and transportation.

Over the past few years, the Postal
Service has encountered increasing
difficulties with the commercial carriers
who are contracted to provide air
transportation services for the carriage
of U.S. mail. Many carriers have refused
to transport mailpieces containing

mailable hazardous materials. In some
instances, an air carrier has established
a corporate policy not to carry
hazardous materials. In other cases, an
air carrier has refused to carry a specific
type of hazardous material (e.g.,
diagnostic specimens) because Postal
Service packaging standards, which met
Federal standards, did not meet the
international standards followed by the
air carrier industry.

To ensure an acceptable level of safety
and to facilitate domestic and
international transportation, the Postal
Service is proposing to adopt some of
the regulatory and packaging changes
for Division 6.2 infectious substances
that DOT adopted as revisions to 49 CFR
in the Federal Register (67 FR 53118
and 67 FR 54967). The DOT changes are
consistent with the current international
standards found in the Technical
Instructions for the Safe Transport of
Dangerous Goods published by the
International Civil Aviation
Organization (ICAO).

It should also be noted that many of
the DOT Federal regulations in 49 CFR
involve requirements for the transport of
hazardous materials that have moderate,
high, or very high risk levels and that
are shipped in very large quantities
(exceeding 70 pounds in weight). Such
hazardous materials are not permitted in
the U.S. mail due to the legal
restrictions in 18 U.S.C. 1716, concerns
for employee and public safety, and
Postal Service size and weight
limitations. Accordingly, the Postal
Service proposes to adopt only the new
DOT regulations for Division 6.2
infectious substances that apply to
materials that can be safely handled in
the U.S. mail. As an example, the Postal
Service would not adopt the new DOT
bulk packaging options for regulated
medical waste because under DOT
regulations in 49 CFR, a bulk packaging
is defined as a receptacle that has a
capacity greater than 450L (119 gallons)
for liquid materials or a net mass greater
than 400 kg (882 pounds) for solid
materials. As established by law, the
maximum size and weight limits per
mailpiece are 70 pounds and 108 inches
in combined length and girth (130
inches for Parcel Post). A bulk
packaging receptacle as defined by DOT
would be nonmailable in the U.S. mail
because it would exceed the maximum
size and weight limits for mailing, while
also posing an unacceptable risk level
during Postal Service transport and
handling.

In this proposed rule, the Postal
Service proposes the adoption of the
following changes to the mailing
standards for Division 6.2 infectious
substances:
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» New classification criteria for
Division 6.2 infectious substances based
on the defining criteria developed by
the World Health Organization (WHO)
and consistent with the DOT Federal
regulations in 49 CFR for domestic
transport and the ICAO technical
instructions for international transport.

* New DOT packaging requirements
that are applicable to the mailable types
of Division 6.2 materials and consistent
with the ICAO technical instructions.
For safety reasons, the proposed Postal
Service volume limits may be lower
than the DOT limits in some instances.

* New DOT Federal requirements that
regulate diagnostic specimens in Risk
Group 2, 3, or 4 as hazardous materials.

» Revisions and modifications in the
new DOT Federal regulations related to
the definitions of Division 6.2 materials
and use of the biohazard symbol.

In addition, the Postal Service is also
proposing a few minor clarifications and
changes to the hazardous materials
standards and certain related standards
in DMM C021, C023, C024, and F010.
These proposed clarifications and
changes would improve clarity in the
standards and reduce
misunderstanding. They would also
improve packaging integrity for medical
and sharps waste and provide a greater
level of safety during handling for both
Postal Service employees and the
public. These proposed changes
include:

» Minor revisions to the text in DMM
C021 to improve clarity.

* Minor clarifications to the
definitions in DMM C023.1.1 including
added text in the definition for “air”
transportation requirements to note that
the Postal Service does not guarantee air
transportation service for any class of
mail. Air transportation service is
usually provided for First-Class Mail[J,
Priority Mail(, and Express MailO
destined to zones 5 through 8, however,
it is dependent on the ability of the
Postal Service to procure an air carrier.

» Standardization of the terminology
used in DMM C023 for identifying the
different components required for the
proper packaging of mailable hazardous
materials.

» Expansion of the Registered Mail(]
service requirement in DMM C023.8.0
for use with mailable infectious
substances to provide added security
and safety during Postal Service
handling. Currently only the infectious
substances listed in 42 CFR 72.3(f) are
required to be sent as Registered Mail.
This proposal would require that all
mailable Risk Group 4 infectious
substances be sent as Registered Mail.

» Expansion of the requirements in
DMM C023.8.0 to establish that

regulated medical waste would be
subject to the same authorization
requirements as sharps waste.

* Clarifications and minor changes to
the requirements in DMM C023.8.0 for
sharps waste containers to enhance the
accuracy of the regulations and reduce
misunderstanding of the standards. In
addition, the Postal Service proposes
additional limitations for sharps waste
containers to ensure packaging integrity
during Postal Service handling and to
provide a greater level of safety for
Postal Service employees and the
public.

* Clarification of the required
placement of the biohazard symbol in
DMM C023.8.0 for mailable regulated
and nonregulated Division 6.2 materials
that are permitted in the mail.

 Standardization of the maximum
weight limit in DMM C023 for several
different types of mailable hazardous
materials as 25 pounds or less. This
change would affect nonflammable
compressed gasses, matches, medical
waste, sharps, and nonspillable wet
batteries.

* Reinstatement of former DMM
C024.18.0 (DMM Issue 56) with revised
text to clarify the mailability of odd-
shaped items in paper envelopes and to
support the restrictions for harmful
matter in DMM C021.

* Revisions to DMM F010 that would
prohibit the use of the ancillary service
endorsement “Change Service
Requested” on Priority Mail, First-Class
Mail, Standard Mail, and Package
Services mail containing mailable
perishable matter (including live
animals) under DMM C022, hazardous
materials under DMM C023, and
restricted matter under DMM C024.
Also, a revision to require a return or
forwarding endorsement on Standard
Mail containing mailable perishable
matter, hazardous materials, or
restricted matter.

A phase-in period through April 30,
2003 is proposed for mailer
implementation of the new packaging
requirements for diagnostic specimen
mailpieces using a business reply mail
format and sharps waste mailpieces
using a merchandise return service
format. This time period will allow
mailers to exhaust any existing

packaging stock presently in circulation.

The Postal Service believes that the
adoption of the changes in this
proposed rule would help to ensure an
acceptable level of security and safety
during Postal Service handling for the
types and quantities of hazardous
materials that are permitted in the U.S.
mail.

Although exempt from the notice and
comment requirements of the

Administrative Procedure Act [5 U.S.C.
553(b), (c)] regarding proposed
rulemaking by 39 U.S.C. 410(a), the
Postal Service invites comments on the
following proposed revisions of the
Domestic Mail Manual (DMM)
incorporated by reference in the Code of
Federal Regulations. See 39 CFR part
111.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

PART 111—[AMENDED]

1. The authority citation for 39 CFR
Part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 3001-3011, 3201-3219,
3403-3406, 3621, 3626, 5001.

2. Revise the following sections of the
Domestic Mail Manual (DMM) as
follows:

Domestic Mail Manual (DMM)

* * * * *

C Characteristics and Content

C000 General Information

* * * * *

C020 Restricted or Nonmailable Articles
and Substances

C021 Articles and Substances Generally

* * * * *

2.0 NONMAILABLE ARTICLES AND
SUBSTANCES—GENERAL

2.1 Basic Information

[Delete the last two sentences of 2.1
and insert the following text to read as
follows:]

* * * The mailability standards that
apply to perishable, hazardous, and
restricted matter are detailed in C022,
C023, and C024, respectively.
Publication 52, Hazardous, Restricted,
and Perishable Mail, contains additional
clarification and further describes the
conditions of preparation and packaging
under which the USPS accepts for
mailing potentially harmful matter that
is otherwise nonmailable. Publication
52 also contains detailed information on
the mailability of specific hazardous

materials.
* * * * *

3.0 INJURIOUS AND HARMFUL
ARTICLES

3.1 General

* * * * *

[Revise item b to read as follows:]
b. All poisonous animals, except
scorpions mailed for medical research

purposes or for the manufacture of
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antivenom; all poisonous insects; all
poisonous reptiles; and all types of

snakes, turtles, and spiders.
* * * * *

3.2 Hazardous Materials

[Revise the first sentence to read as
follows:]

Harmful matter also includes
regulated hazardous materials as
defined in C023 that are likely to harm
USPS employees or to destroy, deface,
or otherwise damage mail or postal
equipment.* * *

4.0 MARKING

* * * * *

4.2 Addressing

[Revise 4.2 to read as follows:]

For any matter mailed under the
provisions in C020, the recipient’s name
and address must be affixed or applied
directly to the mailpiece using a
material or method that is not water-
soluble and not easily smeared or
rubbed off. Except for diagnostic
specimen mailpieces using a business
reply mail format and nonregulated
materials, a return address that includes
the sender’s name and address must
appear on all matter mailed under C020.
The return address, when required,
must be applied using a material or
method that is not water-soluble and not
easily smeared or rubbed off.

4.3 Warning Label

[Revise the last sentence in 4.3 to read
as follows:]

* * * See C023 for the warning label
requirements that apply to the mailing
of hazardous materials.

* * * * *

C023 Hazardous Materials

Summary

[Revise the Summary to read as
follows:]

C023 describes the general standards,
restrictions, and prohibitions that apply
to the mailability of hazardous
materials.

1.0 GENERAL

1.1 Definitions

* * * * *

[Revise the last sentence in item a to
read as follows:]

a. * * * In international commerce,
hazardous materials are known as
dangerous goods.

[At the end of item b, add a new
sentence to read as follows:]

b. * * * Almost all limited quantity
materials are nonmailable.

[At the end of item c, add a new
sentence to read as follows:]

c. * * * ORM-D materials having the
proper shipping name of “consumer
commodity” are mailable subject to
USPS quantity and packaging standards.
* * * * *

[Revise items e and f to read as
follows:]

e. Air transportation requirements, for
the purposes of C023 only, apply to all
mailable hazardous materials sent at the
First-Class Mail, Priority Mail, or
Express Mail rates. All mailable
hazardous materials sent at those rates
must meet the requirements that apply
to air transportation. Mailable
hazardous materials sent at any of those
rates may or may not be transported via
air depending on the distance between
the point of origination and the point of
destination, and the ability of the USPS
to obtain an air carrier between those
points.

f. Surface transportation
requirements, for the purposes of C023
only, apply to all mailable hazardous
materials sent at the Standard Mail or
Package Services rates. All mailable
hazardous materials sent at the Standard
Mail or Package Services rates must
meet the requirements that apply to
surface transportation.

* * * * *

[Revise item h to read as follows:]

h. Secondary container is the
packaging component into which the
primary receptacle(s) and any required
absorbent and cushioning material is
securely placed. The packaging of
certain mailable hazardous materials do
not require the use of a secondary
container.

[Revise item i to read as follows:]

i. Outer shipping container is the
exterior packaging component into
which a primary receptacle, along with
any required absorbent and cushioning
material, and the secondary container (if
required), are securely placed. The outer
shipping container bears the addressing
information along with all required
markings.

1.2 U.S. Department of Transportation

[Revise 1.2 to read as follows:]

The U.S. Department of
Transportation (DOT) regulates the
surface and air carriage of hazardous
materials within the United States via
any means of transportation. The DOT
regulations for the transport of
hazardous materials are codified in Title
49, Code of Federal Regulations (49
CFR) 100-185. USPS mailing standards
for hazardous materials generally adhere
to 49 CFR, but also include many
additional limitations and prohibitions.

[Renumber 1.3 through 1.9 as 1.4
through 1.10 and insert new 1.3 to read
as follows:]

1.3 USPS Standards

The USPS standards generally restrict
the mailing of hazardous materials to
ORM-D materials with the proper
shipping name of “consumer
commodity” that meet USPS quantity
limitations and packaging requirements.
The few non-ORM-D materials
permitted to be mailed are subject to the
standards in C023. Detailed information
on the mailability of specific hazardous
materials is contained in Publication 52,
Hazardous, Restricted, and Perishable
Mail.

1.4 Hazard Class

* * * * *

[Renumber “Exhibit 1.3 DOT Hazard
Classes and Mailability Summary” as
“Exhibit 1.4 DOT Hazard Classes and
Mailability Summary.”’]

* * * * *

1.6 Mailability Rulings

[In the first sentence, change
“package” to “mailpiece.”’]

1.7 Warning Labels

[Change “‘division 6.2 materials under
8.3” and ““as required in 1.7” to
“Division 6.2 materials under 8.5” and
“as required in 1.8”.]

1.8 Package Markings

[Delete the last sentence in 1.8 and
insert two new sentences to read as
follows:]

* * * The designation “ORM-D”’ or
“ORM-D AIR”, as required, must be
placed within a rectangle that is
approximately 6.3 mm (% inch) larger
on each side than the designation.
Mailable ORM-D materials sent as
Standard Mail or Package Services must
also be marked on the address side as
“Surface Only” or “Surface Mail Only.”

1.9 Shipping Papers

[Revise 1.9 to read as follows:]

A shipper’s declaration for dangerous
goods (i.e., shipping paper) prepared
under 49 CFR 172.200 through 172.205
is required for certain types of
hazardous materials when mailed. The
shipping paper must be completed and
signed in triplicate by the mailer. It
must be affixed to the outside of the
mailpiece within an envelope or similar
carrier that can be easily opened and
resealed to allow viewing of the
document. Shipping papers are required
as follows:

a. Air transportation requirements.
Except for nonregulated materials sent
under 8.3 or 8.10 and diagnostic
specimens sent under 8.6, mailpieces
containing mailable hazardous materials
sent at the First-Class Mail, Priority
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Mail, or Express Mail rates must include
a shipping paper.

b. Surface transportation
requirements. Except for nonregulated
materials sent under 8.3 or 8.10 and
mailable ORM-D materials, mailpieces
containing mailable hazardous materials
sent at the Standard Mail or Package
Services rates must include a shipping

paper.
1.10 Air Transportation Prohibitions

[Revise the first two sentences in 1.10
to read as follows (the remainder of 1.10
is unchanged):]

All mailable hazardous materials sent
at the First-Class Mail, Priority Mail, or
Express Mail rates must meet air
transportation requirements. The
following types of hazardous materials
that are prohibited from carriage on air
transportation must not be sent at the
First-Class Mail, Priority Mail, or
Express Mail rates:

* * * * *

2.0 EXPLOSIVES (HAZARD CLASS 1)
2.1 Definition

[In the second sentence, change
“Exhibit 1.3” to “Exhibit 1.4”.]

2.2 Mailability

[In the second sentence, change
‘“division 1.4 to “Division 1.4S.”’]

3.0 GASES (HAZARD CLASS 2)
3.1 Definition

[In item b, change “‘division 2.1 or
2.3” to “Division 2.1 or 2.3”.]

3.2 Mailability

[In the second, third, and fourth
sentences, change ‘““division” to
“Division.”’]

3.3 Container

[Revise 3.3 to read as follows:]

An other-than-metal primary
receptacle containing a mailable gas
may be acceptable if the water capacity
of the primary receptacle is 4 fluid
ounces (7.22 cubic inches) or less per
mailpiece and the primary receptacle
meets 49 CFR requirements. Mailable
nonflammable and flammable
compressed gases are acceptable in
metal primary receptacles that have a
water capacity up to 33.8 fluid ounces
(1 liter or 61.0 cubic inches), depending
on their internal pressure. A DOT 2P
container must be used as the primary
receptacle if the internal pressure is
from 140 to 160 psig at 130°F (55°C). A
DOT 2Q container must be used as the
primary receptacle if the pressure is
from 161 to 180 psig at 130°F (55°C). A
container with an internal pressure over
180 psig at 130°F (55°C) is prohibited

from mailing. Mailable flammable
compressed gases are restricted to 33.8
fluid ounces (1 liter) per mailpiece.
Mailable nonflammable compressed
gasses are permitted in individual 33.8
fluid ounce (1 liter) containers that must
be securely packed within an outer
shipping container. Each mailpiece
must not exceed a total of weight of 25
pounds.

3.4 Marking

[In the first sentence, change ““Surface
Mail Only” to “““Surface Only” or
“Surface Mail Only.””’]

4.0 FLAMMABLE AND
COMBUSTIBLE LIQUIDS (HAZARD
CLASS 3)

* * * * *

4.2 Flammable Liquid Mailability

[In items a and b, change “secondary
packaging” to “secondary container”’;
change “outer packaging”’ to “outer
shipping container”’; and change
“Surface Mail Only” to ““ “Surface
Only” or “Surface Mail Only.” ”’]

4.3 Combustible Liquid Mailability

[In items a and b, change “secondary
packaging” to “‘secondary container”’;
change “outer packaging” to “outer
shipping container”’; and change
“Surface Mail Only” to ““ “Surface
Only” or “Surface Mail Only.””’]

[Revise item c to read as follows:]

c. For air or surface transportation, if
the flashpoint is above 200°F (93°C) the
material is not regulated as a hazardous
material. Such nonregulated materials
must be properly and securely packaged
to prevent leakage under the general
packaging requirements in C010.

4.4 Cigarette Lighters

[In the second sentence, change
“division 2.1 to “Division 2.1".]

[In item ¢, change “Surface Mail
Only” to “ “Surface Only” or “Surface
Mail Only.””]

5.0 FLAMMABLE SOLIDS (HAZARD
CLASS 4)

* * * * *

5.2 Mailability

[Change “‘outer packaging” to “outer
shipping container” and change
“Surface Mail Only” to ““ “‘Surface
Only” or “Surface Mail Only.” "]

5.3 Matches

* * * * *

[Revise items c and d to read as
follows:]

¢. They are tightly packed in a
securely sealed primary receptacle to
prevent any shifting or movement that

could cause accidental ignition by
rubbing against adjoining items. The
primary receptacle(s) is placed securely
within an outer shipping container
made of fiberboard, wood, or other
equivalent material. Multiple primary
receptacles may be placed in a single
outer shipping container. The address
side of the mailpiece must be marked
“Surface Only” or “Surface Mail Only”
and “Book Matches,” “Strike-on-Card
Matches,” or ““Card Matches,” as
appropriate. A shipping paper is not
required.

d. The gross weight of each mailpiece
is not more than 25 pounds.

6.0 OXIDIZING SUBSTANCES,
ORGANIC PEROXIDES (HAZARD
CLASS 5)

* * * * *

6.2 Mailability

[Revise 6.2 to read as follows:]

Oxidizing substances and organic
peroxides are prohibited in
international mail. For domestic mail, a
material that can qualify as an ORM-D
material is permitted via air or surface
transportation. Liquid materials must be
enclosed within a primary receptacle
having a capacity of 1 pint or less; the
primary receptacle(s) must be
surrounded by absorbent cushioning
material and held within a leak-resistant
secondary container that is packed
within a strong outer shipping
container. Solid materials must be
contained within a primary receptacle
having a weight capacity of 1 pound or
less; the primary receptacle(s) must be
surrounded with cushioning material
and packed within a strong outer
shipping container. Each mailpiece may
not exceed a total weight of 25 pounds.
The address side of each mailpiece must
be plainly and durably marked with
“ORM-D AIR” or “ORM-D,” as
applicable, immediately following or
below the proper shipping name. A
mailable Class 5 material sent via
surface transportation must be marked
“Surface Mail” or “Surface Mail Only”
on the address side. A mailable material
sent via air transportation must bear a
shipper’s declaration for dangerous
goods.

7.0 TOXIC SUBSTANCES (HAZARD
CLASS 6, DIVISION 6.1)

7.1 Definitions

[In the first sentence, change
“division 6.1 to “Division 6.1"".]

7.2 Mailability

[In the second sentence, change
“division 6.1 to “Division 6.1".]
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7.3 Authorized Parties

[In the first sentence, change
“division 6.1”" to “Division 6.1".]

7.4 Packaging and Marking

[In item a, change “inner
receptacle(s)” to “primary
receptacle(s)”; change “secondary
packaging” to “‘secondary container’’;
change “outer packaging” to “outer
shipping container”’; and change
“Surface Mail Only” to “”’Surface Only”
or “Surface Mail Only.””’]

[In item b, change “‘secondary
leakproof (for liquids) or siftproof (for
solids) packaging” to “leakproof (for
liquids) or siftproof (for solids)
secondary container”’; change
“secondary packaging” to “secondary
container”’; change “outer packaging”
to “outer shipping container”; and
change “Surface Mail Only” to
“”’Surface Only” or “‘Surface Mail
Only.””’]

* * * * *

8.0 INFECTIOUS SUBSTANCES
(HAZARD CLASS 6, DIVISION 6.2)

[Revise 8.0 to read as follows:]

8.1 General

Division 6.2 includes infectious
substances (i.e., etiologic agents),
biological products, cultures and stocks,
diagnostic (clinical) specimens,
regulated medical waste, sharps waste,
toxins, and used health care products.
Division 6.2 materials are not permitted
in international mail or domestic mail,
except when they are intended for
medical or veterinary use, research, or
laboratory certification related to the
public health; and only when such
materials are properly prepared for
mailing to withstand shocks, pressure
changes, and other conditions related to
ordinary handling in transit. Mailable
Division 6.2 materials sent as
international mail must meet the
standards in International Mail Manual
135. For domestic mail, mailable
Division 6.2 materials must meet the
applicable standards in 8.0. Unless
otherwise noted, all mailable Division
6.2 materials in Risk Group 2, 3, or 4
must be prepared to meet air
transportation requirements.

8.2 Definitions

The terms used in the standards for
Division 6.2 materials are defined as
follows:

a. Division 6.2 (infectious substance)
means a material known to contain or
suspected of containing a pathogen. A
pathogen is a virus or microorganism
(including its viruses, plasmids, or other
genetic elements, if any) or a
proteinaceous infectious particle (prion)
that has the potential to cause disease in
humans or animals. A Division 6.2
material must be assigned to a risk
group as defined in 8.2f. Assignment to
a risk group is based on the known
medical condition and history of the
source patient or animal, endemic local
conditions, symptoms of the source
patient or animal, or professional
judgment concerning individual
circumstances of the source patient or
animal. Infectious substances are subject
to applicable requirements in 42 CFR 72
(Interstate Shipment of Etiologic
Agents).

b. Biological product means a virus,
therapeutic serum, toxin, antitoxin,
vaccine, blood, blood component or
derivative, allergenic product, or
analogous product used in the
prevention, diagnosis, treatment, or cure
of diseases in humans or animals. A
biological product includes a material
manufactured and distributed in
accordance with one of the following
provisions: 9 CFR 102 (Licenses for
Biological Products); 9 CFR 103
(Experimental Products, Distribution,
and Evaluation of Biological Products
Prior to Licensing); 9 CFR 104 (Permits
for Biological Products); 21 CFR 312
(Investigational New Drug Application);
21 CFR 314 (Applications for FDA
Approval to Market a New Drug); 21
CFR 600-680 (Biologics); or 21 CFR 812
(Investigational Device Exemptions). A
biological product known to contain or
suspected of containing a pathogen in
Risk Group 2, 3, or 4 must be classed as
Division 6.2, described as an infectious
substance, and assigned to UN 2814 or
UN 2900, as appropriate, unless
otherwise excepted by standard.

c¢. Cultures and stocks means a
material prepared and maintained for
growth and storage and containing a
Risk Group 2, 3, or 4 infectious
substance.

d. Diagnostic (clinical) specimen
means any human or animal material,

including excreta, secreta, blood and its
components, tissue, and tissue fluids
being transported for diagnostic or
investigational purposes, but excluding
live infected animals. A diagnostic
specimen is not assigned a UN
identification number unless the source
patient or animal has or may have a
serious human or animal disease from a
Risk Group 4 pathogen, in which case
it must be classed as Division 6.2,
described as an infectious substance,
and assigned to UN 2814 or UN 2900,
as appropriate. Assignment to UN 2814
or UN 2900 is based on known medical
condition and history of the patient or
animal, endemic local conditions,
symptoms of the source patient or
animal, or professional judgment
concerning individual circumstances of
the source patient or animal.

e. Regulated medical waste means a
waste material (other than a sharp)
known to contain or suspected of
containing an infectious substance in
Risk Group 2 or 3 and generated in the
diagnosis, treatment, or immunization
of human beings or animals; research on
the diagnosis, treatment, or
immunization of human beings or
animals; or the production or testing of
biological products. Regulated medical
waste containing an infectious
substance in Risk Group 4 must be
classed as Division 6.2, described as an
infectious substance, and assigned to
UN 2814 or UN 2900, as appropriate.
Regulated medical waste classified in
Risk Group 4 (including sharps waste) is
nonmailable.

f. Risk group means a ranking of a
microorganism’s ability to cause injury
through disease. A risk group is defined
by criteria developed by the World
Health Organization (WHO) that are
based on the severity of the disease
caused by the organism, the mode and
relative ease of transmission, the degree
of risk to both an individual and a
community, and the reversibility of the
disease through the availability of
known and effective preventive agents
and treatment. There is no relationship
between a risk group and a DOT packing
group. The mailer is responsible for
accurately ranking a mailable material
within the correct risk group. Exhibit
8.2f details the criteria for each risk
group according to the level of risk.

Exhibit 8.2f Risk Group Criteria

Risk group

Pathogen

Risk to individuals

Risk to community

A pathogen that usually causes serious human or ani-
mal disease and that can be readily transmitted from
one individual to another, directly or indirectly, and for
which effective treatments and preventive measures
are not usually available..

High
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Risk group

Pathogen

Risk to individuals

Risk to community

is limited..

A pathogen that usually causes serious human or ani-
mal disease but does not ordinarily spread from one
infected individual to another, and for which effective
treatments and preventive measures are available..

A pathogen that can cause human or animal disease
but is unlikely to be a serious hazard, and, while ca-
pable of causing serious infection on exposure, for
which there are effective treatments and preventive
measures available and the risk of spread of infection

A microorganism that is unlikely to cause human or ani-
mal disease. A material containing only such micro-
organisms is not subject to regulation as a hazardous
material, but it is subject to the packaging require-
ments in 8.10, unless otherwise noted in 8.0..

None or Very Low

Low.

Low.

None or Very Low.

g. Sharps means any object
contaminated with a pathogen or that
may become contaminated with a
pathogen through handling or during
transportation and that is also capable of
cutting or penetrating skin or a
packaging material. Sharps include used
medical waste such as needles, syringes,
scalpels, broken glass, culture slides,
culture dishes, broken capillary tubes,
broken rigid plastic, and exposed ends
of dental wires. Sharps waste classified
in Risk Group 4 is nonmailable.

h. Toxin means a Division 6.1
material from a plant, animal, or
bacterial source. A toxin containing an
infectious substance or a toxin
contained in an infectious substance
must be classed as Division 6.2,
described as an infectious substance,
and assigned to UN 2814 or UN 2900,
as appropriate.

i. Used health care product means a
medical, diagnostic, or research device
or piece of equipment, or a personal
care product used by consumers,
medical professionals, or
pharmaceutical providers that does not
meet the definition of a diagnostic
specimen, biological product, or
regulated medical waste, is
contaminated with potentially
infectious body fluids or materials, and
is not decontaminated or disinfected to
remove or mitigate the infectious hazard

prior to transportation. A used health
care product classified in Risk Group 4
is nonmailable.

8.3 Nonregulated Materials

The following materials are not
subject to regulation as Division 6.2
hazardous materials and are mailable
when the packaging requirements in
8.10 are met:

a. A diagnostic (clinical) specimen
known to contain or suspected of
containing a microorganism in Risk
Group 1, or that does not contain a
pathogen. Also, a diagnostic specimen
in which the pathogen has been
neutralized or inactivated so that
exposure to it cannot cause disease.

b. A biological product known to
contain or suspected of containing a
microorganism in Risk Group 1, or that
does not contain a pathogen. Also any
biological product, including an
experimental product or component of a
product, subject to federal approval,
permit, or licensing requirements, such
as those required by the Food and Drug
Administration (FDA) of the Department
of Health and Human Services (HHS) or
the U.S. Department of Agriculture
(USDA).

c. Blood collected for blood
transfusion or the preparation of blood
products; blood products; tissues
intended for use in surgical procedures;

and human cell, tissues, and cellular
and tissue-based products regulated
under authority of the Public Health
Service Act and/or the Food, Drug, and
Cosmetic Act. Also, blood collected for
blood transfusion or the preparation of
blood products and sent for testing as
part of the collection process, except
where the person collecting the blood
has reason to believe it contains a
pathogen in Risk Group 2 or 3, in which
case the test sample must be packaged
under 8.6.

d. A material, including a Division 6.2
waste, that previously contained an
infectious substance that has been
treated by steam sterilization, chemical
disinfection, or other appropriate
method, so it no longer meets the
definition of an infectious substance in
Risk Group 2, 3, or 4.

e. Forensic material in Risk Group 1
transported on behalf of a U.S.
government, state, local, or Indian tribal
government agency.

8.4 Packaging—General

All materials mailable under the
provisions in 8.0 must be properly
packaged. Exhibit 8.4a lists the specific
reference in 8.0 under which each type
of mailable material must be packaged.

Exhibit 8.4a Packaging References for
Materials Mailable Under 8.0

Risk group
Material
1 2 3 4
2] o oTo I (o gl I = Ta 53 1T Y o] o I SO OP PSP P PR UPPOPRNt 8.10 8.6 8.6 NM
Biological Product ....... 8.10 8.5 8.5 8.5
Culture or Stock .......... 8.10 8.5 8.5 8.5
Diagnostic Specimen ..........c.cceeevvenee. 8.10 8.6 8.6 8.5
Division 6.2 (Infectious Substance) ...... 8.10 8.5 8.5 8.5
Forensic Material ..........cccocvveeiierennnns 8.10 8.9 8.9 8.5
Regulated Medical Waste .. 8.7 8.7 8.7 NM
Sharps ..o, 8.7 8.7 8.7 NM
Toxin (Division 6.2) ..... 8.10 8.5 8.5 8.5
Treated Medical Waste ......... 8.10 n/a n/a n/a
Used Health Care PrOOUCT .........oooiiiiiiiiie oottt et e et e e sane e e e nnne e e e e 8.8 8.8 8.8 NM

NM means nonmailable; n/a mean not applicable
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8.5 Packaging of Division 6.2
Infectious Substances

Division 6.2 materials include
infectious substances (etiologic agents),
biological products, cultures or stocks,
and toxins known or suspected to
contain a Risk Group 2, 3, or 4
pathogen. It also includes diagnostic
specimens known or suspected to
contain a Risk Group 4 pathogen. The
packaging of Division 6.2 infectious
substances is subject to these standards:

a. All Division 6.2 materials must
meet the packaging requirements in 49
CFR 173.196 and 42 CFR 72.3. Either
the primary receptacle or the secondary
container must be capable of
withstanding, without leakage, an
internal pressure that produces a
pressure differential of not less than
0.95 bar, 14 psi (95 kPa), and
temperatures in the range of —40°F to
131°F (—40°C to 55°C) as required by 49
CFR 173.196.

b. The material must be packaged in
a securely sealed and watertight primary
receptacle (test tube, vial, etc.) that is
enclosed in another watertight and
durable secondary container that is
securely sealed. Several primary
receptacles may be enclosed in the
secondary container if there is adequate
cushioning material between them to
prevent breakage during ordinary
handling, and if the total volume of the
material in all enclosed primary
receptacles does not exceed 50 ml for
liquids and 50 g for solids. The primary
receptacle(s) and the secondary
container must be marked with the
international biohazard symbol as
shown in Exhibit 8.7¢(2).

c. The space between the primary
receptacle(s) and the secondary
container at the top, bottom, and sides
must contain enough absorbent material
to take up the entire contents of the
primary receptacle(s) in case of breakage
or leakage.

d. The primary receptacle(s) and the
secondary container must be securely
enclosed in an outer shipping container
constructed of fiberboard or other
equivalent material. No external surface
of the outer shipping container may be
less than 3.9 inches (100 mm) as
required by 49 CFR 173.196. An
itemized list of the contents of the
primary receptacle(s) must be enclosed
between the secondary container and
the outer shipping container.

e. Each mailpiece must be designed
and constructed so that, if it were
subject to the environmental and test
conditions in 49 CFR 178.609, there
would be no release of the contents to
the environment and no significant

reduction in the effectiveness of the
packaging.

f. The address side of the mailpiece
must bear the “Etiologic Agents/
Biohazard Material” label required by
42 CFR 72.3(d) and must be sent First-
Class Mail or Priority Mail using
Registered Mail service. Each mailpiece
must be marked on the address side
with the proper shipping name and UN
number of the material (e.g., “UN 2814,
Infectious Substances, Affecting
Humans” or “UN 2900, Infectious
Substances, Affecting Animals”’). Each
mailpiece must bear a DOT Class 6 label
for infectious substances (etiologic
agents), proper UN package
specification markings, and orientation
markings. A shipping paper is required.

g. Articles that include dry ice as a
refrigerant for the infectious substance
must meet the requirements of 42 CFR
72.3(c) and 49 CFR 173.196(b)(2)(ii).

8.6 Packaging for Diagnostic
Specimens in Risk Group 2 or 3

A diagnostic (clinical) specimen
known or suspected to contain a Risk
Group 4 pathogen must be packaged
under 8.5. A diagnostic specimen
classified in Risk Group 1 must be
packaged under 8.10. A diagnostic
specimen classified in Risk Group 2 or
3 and that meets the definition in 8.2d
must be sent as First-Class Mail or
Priority Mail. Such materials must be
packaged in a triple packaging,
consisting of a primary receptacle,
secondary container, and outer shipping
container. The following specific
packaging requirements apply:

a. Liquid Diagnostic (Clinical)
Specimens.

(1) The specimen must be contained
in a leakproof and securely sealed
primary receptacle. A single primary
receptacle may not contain more than
500 ml of a specimen. Multiple primary
receptacles are permitted in a single
mailpiece if the mailpiece does not
contain more than 4,000 ml. The
primary receptacle(s) must be
surrounded by absorbent material
capable of taking up the entire liquid
contents if the primary receptacle(s)
leak.

(2) The primary receptacle(s) and the
absorbent material must be securely
packed within a secondary container in
such a way that, under normal
conditions of transport, the primary
receptacle cannot break, be punctured,
or leak its contents into the secondary
container. Each primary receptacle must
be marked with the international
biohazard symbol as shown in Exhibit
8.7¢(2).

(3) The secondary container must be
leakproof, securely sealed, and placed

within a strong outer shipping container
having suitable cushioning material
such that any leakage of the contents
does not impair the protective
properties of the cushioning material or
the outer shipping container.

(4) The primary receptacle(s) or the
secondary container must be capable of
withstanding, without leakage, an
internal pressure producing a pressure
differential of not less than 0.95 bar, 14
psi (95 kPA). The completed mailpiece
must be capable of successfully passing
the drop test in 49 CFR 178.603 at a
drop height of at least 1.2 meters (3.9
feet). The address side of the outer
shipping container must be clearly and
durably marked “Diagnostic Specimen.”
A shipping paper is not required.

b. Solid Diagnostic Specimens.

(1) The primary receptacle must be
siftproof with a capacity of not more
than 500 g (1.1 pounds). The primary
receptacle must be marked with the
international biohazard symbol as
shown in Exhibit 8.7¢(2).

(2) If several fragile primary
receptacles are placed in a single
secondary container, they must be
individually wrapped or separated to
prevent contact between them. The
secondary container must be siftproof to
contain the contents if the primary
receptacle(s) leak.

(3) The outer shipping container may
not exceed 4 kg (8.8 pounds) capacity.
The outer shipping container must be
clearly and durably marked ‘“Diagnostic
Specimen.” A shipping paper is not
required.

8.7 Regulated Medical Waste and
Sharps Waste

Regulated medical waste and sharps
waste known to contain or suspected of
containing an infectious substance in
Risk Group 4 are nonmailable.
Regulated medical waste and sharps
waste as defined in 8.2e and 8.2g,
respectively, and classified in Risk
Group 1, 2 or 3 are permitted for mailing
only using merchandise return service
(see S923) with First-Class Mail or
Priority Mail, subject to the following
requirements:

a. Authorization. Each distributor or
manufacturer of a complete regulated
medical waste or sharps waste mailing
kit, including containers, cartons, and
any other related components intended
for mailing such waste to a storage or
disposal facility, must obtain
authorization from the USPS prior to
mailing. Before applying for
authorization, each type of mailing kit
must be tested and certified under the
standards in 8.7d by an independent
party. The manufacturer or distributor
in whose name the authorization is
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being sought must submit a written
request to the Mail Preparation and
Standards manager, USPS Headquarters
(see G043 for address). The request for
authorization must contain the
following:

(1) An irrevocable 50,000 surety bond
or letter of credit as proof of sufficient
financial responsibility to cover
disposal costs if the manufacturer (or
distributor) ceases doing business before
all its shipping containers are disposed
of or to cover cleanup costs if spills
occur while the containers are in USPS
possession. The surety bond or letter of
credit must be issued in the name of the
manufacturer or distributor seeking the
authorization and must name the USPS
as the beneficiary or obligee, as
appropriate.

(2) Address of the headquarters or
general business office of the distributor
or manufacturer seeking the
authorization.

(3) Address of each disposal and
storage site.

(4) List of all types of mailing kits to
be covered by the request, a complete
sample of each mailing kit, and proof of
package testing certifications performed
by the independent testing facility that
subjected the packaging materials to the
testing requirements in 8.7d.

(5) Copy of the proposed manifest to
be used with all mailings.

(6) 24-hour toll free telephone number
for emergencies.

(7) List of the types of waste to be
mailed for disposal.

(8) Copy of the merchandise return
service label to be used with each
mailing kit.

b. Packaging. Regulated medical
waste and sharps waste in Risk Group
4 are nonmailable. A waste material
treated by steam sterilization, chemical
disinfection, or other appropriate
method, so it no longer meets the
definition of an infectious substance in
Risk Group 2, 3, or 4 must be packaged
under 8.10. The packaging for regulated
medical waste and sharps waste in Risk
Group 1, 2, or 3 is subject to these
standards:

(1) Regulated medical waste and
sharps waste must be collected in a
rigid, securely sealed, and leakproof
primary receptacle. For sharps waste,
the primary receptacle must also be
puncture-resistant. The primary
receptacle may not contain more than
50 ml (1.66 ounces) of residual waste
liquid and may not have a maximum
capacity that exceeds 3 gallons in
volume. The primary receptacle must
display the international biohazard
symbol shown in Exhibit 8.7¢(2). The
primary receptacle must maintain its

integrity when exposed to temperatures
between 0° and 120°F.

(2) The primary receptacle must be
packaged within a watertight secondary
container or containment system. The
secondary container may consist of
more than one component. If one of the
components is a plastic bag, it must be
at least 3 ml in thickness and be used
in conjunction with a strong fiberboard
box. A plastic bag by itself does not
meet the requirement for a secondary
container. Several primary receptacles
may be enclosed in a secondary
container.

(3) The secondary container must be
enclosed in a strong outer shipping
container constructed of 200-pound
grade corrugated fiberboard. The box
certification must be displayed on the
bottom of the fiberboard box. The joints
and flaps of the outer shipping
container must be securely taped, glued,
or stitched to maintain the integrity of
the container. When tape or glue is used
to secure an outer shipping container,
the material must be water-resistant.
Fiberboard boxes with interlock bottom
flaps (i.e., easy-fold) are not permitted as
outer shipping containers. The
secondary container must fit securely
within the outer shipping container to
prevent breakage during ordinary
processing.

(4) There must be enough material
within a watertight barrier to absorb and
retain three times the total liquid
allowed within the primary receptacle
(150 ml per primary receptacle) in case
of leakage.

(5) Each mailpiece must not weigh
more than 25 pounds.

(6) In each mailing kit, the authorized
manufacturer or distributor must
include a step-by-step instruction sheet
that clearly details the proper sequence
and method of kit assembly prior to
mailing to prevent package failure
during transport due to improper
assembly.

c¢. Mailpiece Labeling, Marking, and
Documentation. Regulated medical
waste and sharps waste must meet the
following requirements:

(1) Each primary receptacle and outer
shipping container must bear a label,
which cannot be detached intact,
showing:

(a) The company name of the
manufacturer or the distributor to which
the mailing authorization is issued.

(b) The USPS Authorization Number.

(c) The container ID number (or
unique model number) signifying that
the packaging material is certified and
that the manufacturer or distributor
obtained the authorization required by
8.7a.

(2) The primary receptacle(s) and the
outer shipping container must bear the
international biohazard symbol in black
with either a fluorescent orange or
fluorescent red background as shown in
Exhibit 8.7¢(2).

Exhibit 8.7¢(2) International
Biohazard Symbol

Fluosesoent Drange
of Fied Brokgrowna

1

Black
BIOHAZARD—}

(3) Each mailpiece must have a four-
part waste manifest, which also serves
as a shipping paper. The manifest must
be affixed to the outside of the
mailpiece in an envelope or similar
carrier that can be easily opened and
resealed to allow review of the
document. The manifest must comply
with all applicable requirements
imposed by the laws of the state from
which the kit is mailed. At a minimum,
the information in Exhibit 8.7¢(3) must
be on the manifest.

Exhibit 8.7¢(3)

Manifest for Regulated Medical Waste
and Sharps Waste Containers

1. Generator (Mailer)

a. Name.

b. Complete address (not a Post Office
box).

c. Telephone number.

d. Description of contents of mailing
container. “Regulated Medical
Waste” or ‘“Regulated Medical
Waste—Sharps” is required as
appropriate.

e. Date container was mailed.

f. State permit number of approved
facility in which contents are to be
disposed.

2. Destination Facility (Disposal Site)

Complete address (not a Post Office
box).

3. Generator’s (Mailer’s) Certification

The following certification statement
must be printed on manifest:

“I certify that this container has been
approved for the mailing of [insert
either “regulated medical waste” or
“sharps waste,”” as appropriate], has
been prepared for mailing in
accordance with the directions for
that purpose, and does not contain
excess liquid or nonmailable
material in violation of the
applicable Postal Service
regulations. ] AM AWARE THAT
FULL RESPONSIBILITY RESTS
WITH THE GENERATOR (MAILER)
FOR ANY VIOLATION OF 18
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U.S.C. 1716 WHICH MAY RESULT
FROM PLACING IMPROPERLY
PACKAGED ITEMS IN THE MAIL.
I also certify that the contents of
this consignment are fully and
accurately described above by
proper shipping name and are
classified, packed, marked, and
labeled, and in proper condition for
carriage by air according to the
national governmental regulations.”

This statement must be followed by
printed or typewritten name of
generator (mailer), signature of
generator, and date signed.

4. Destination Facility (Storage or
Disposal Site)

The following certification statement
of receipt, treatment, and disposal
must be printed on manifest:

“I certify that the contents of this
container have been received,
treated, and disposed of in
accordance with all local, State, and
Federal regulations.”

This statement must be followed by
printed or typewritten name of an
authorized recipient at destination
facility, signature of authorized
recipient, and date signed.

5. Transporter Intermediate Handler
Other Than the Postal Service (If
Different From Destination Facility)

a. Name.

b. Complete address (not a Post Office
box).

c. Printed or typewritten name of
transporter or intermediate handler.

d. Signature of transporter or
intermediate handler and date
signed.

6. Serialized Waste Manifests
Each waste manifest or mail disposal

service shipping record must be
serialized using a unique
numbering system for identification
purposes.

7. Comment Area
Each manifest must contain an area

designated for entering comments
or noting discrepancies.

8. Completion and Distribution of Waste
Manifest
Each manifest must contain

instructions for properly
completing the four-part form.
Copies of the form must be
distributed as follows:

a. One copy must be kept by generator
(mailer).

b. One copy must be kept by
transporter or intermediate handler
for 90 days.

c. One copy must be kept by
destination facility for 90 days.

d. One copy must be mailed to
generator by destination facility.

9. Emergency Telephone Number
Each manifest must bear the following

statement with appropriate
information:

“IN CASE OF EMERGENCY, OR THE
DISCOVERY OF DAMAGE OR
LEAKAGE, CALL 1-800—###—
#it##.”

(4) The outer shipping container must
bear a properly prepared merchandise
return service label (see S923). The
merchandise return service permit must
be held in the same name as that of the
authorization.

(5) The outer shipping container must
be marked on two opposite side walls
with the package orientation marking in
49 CFR 173.312 to identify the proper
upright position of the mailpiece during
handling.

(6) Mailpieces containing regulated
medical waste or sharps waste must be
marked on the address side with the
correct UN number and proper shipping
name (e.g., “Regulated Medical Waste,
UN 3291 or “Regulated Medical
Waste—Sharps, UN 3291”).

d. Package Testing. Testing must be
performed on one sample of each type
of kit to prove compliance with 8.7a.
The sample mailing kit must withstand
the tests in 49 CFR 178.604 (leakproof
test), 178.606 (stacking test), 178.608
(vibration standard), and 178.609(e), (1),
and (h) (test requirements for packaging
for infectious substances). In addition,
the absorbent material must withstand
an absorbency test that satisfies the
requirements in 8.7b(4). The test results
must show that if every kit prepared for
mailing were to be subject to the
environmental and test conditions in 49
CFR, there would be no release of the
contents to the environment and no
significant reduction in the effectiveness
of the packaging. Periodic retesting must
be performed at least once every 24
months.

8.8 Packaging of Used Health Care
Products

A used health care product known or
suspected to contain a Risk Group 4
pathogen is nonmailable. A used health
care product meeting the definition in
8.2i, classified in Risk Group 1, 2, or 3,
and being returned to the manufacturer
or manufacturer’s designee is mailable
as First-Class Mail or Priority Mail
subject to the following packaging
requirements:

a. Each used health care product must
be drained of liquid to the extent
possible and placed in a watertight
primary receptacle designed and
constructed to ensure that it remains
intact under normal conditions of
transport. For a used health care
product capable of cutting or
penetrating skin or packaging material,
the primary receptacle must be capable

of retaining the product without
puncture of the packaging under normal
conditions of transport. The primary
receptacle must be marked with the
international biohazard symbol as
shown in Exhibit 8.7¢(2).

b. Each primary receptacle must be
placed inside a watertight secondary
container designed and constructed to
ensure that it remains intact under
normal conditions of transport. The
secondary container must also be
marked with the international biohazard
symbol as shown in Exhibit 8.7¢(2).

c. The secondary container must be
placed inside an outer shipping
container with sufficient cushioning
material to prevent movement between
the secondary container and the outer
shipping container. An itemized list of
the contents of the primary receptacle
and information concerning possible
contamination with a Division 6.2
material, including its possible location
on the product, must be placed between
the secondary container and the outer
shipping container. A shipping paper
and a content marking on the outer
shipping container are not required.

8.9 Packaging of Forensic Material in
Risk Groups 2 and 3

Forensic material in Risk Group 1 sent
on behalf of a U.S. government, state,
local, or Indian tribal government
agency must be packaged under 8.10.
Forensic material known or suspected to
contain a Risk Group 4 infectious
substance must be packaged under 8.5.
Forensic material known or suspected to
contain a Risk Group 2 or 3 pathogen is
mailable as First-Class Mail or Priority
Mail when packaged in a triple
packaging, consisting of a primary
receptacle, secondary container, and
outer shipping container. The forensic
material must be held within a securely
sealed primary receptacle. The primary
receptacle must be surrounded by
sufficient absorbent material (for
liquids) and cushioning material to
protect the primary container from
breakage. The absorbent material must
be capable of taking up the entire liquid
contents of the primary receptacle in
case of leakage. The primary receptacle
must be marked with the international
biohazard symbol as shown in Exhibit
8.7¢(2). The primary receptacle and the
absorbent and cushioning material must
be enclosed in a watertight and securely
sealed secondary container that is
snugly packed within a strong and
securely sealed outer shipping
container. The secondary container
must also display the international
biohazard symbol as shown in Exhibit
8.7¢(2). A shipping paper and a content
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marking on the outer shipping container
are not required.

8.10 Packaging for Risk Group 1
Materials

Division 6.2 materials in Risk Group
1 are not subject to regulation as
hazardous materials (see 8.3), but when
presented for mailing they must be
properly packaged. Regulated medical
waste, sharps waste, and used health
care products classified in Risk Group 1
must be packaged and mailed under the
applicable requirements in 8.7 or 8.8.
All other Risk Group 1 materials are
mailable as First-Class Mail, Priority
Mail, or Package Services. Such
materials must be held within a securely
sealed primary receptacle. The primary
receptacle must be surrounded by
sufficient absorbent material (for
liquids) and cushioning material to
protect the primary receptacle from
breakage. The absorbent material must
be capable of taking up the entire liquid
contents of the primary receptacle in
case of leakage. The primary receptacle
must be marked with the international
biohazard symbol as shown in Exhibit
8.7¢(2). The primary receptacle and the
absorbent and cushioning material must
be snugly enclosed in a strong outer
shipping container that is securely
sealed. A shipping paper and a content
marking on the outer shipping container
are not required. Risk Group 1
diagnostic specimens and biological
products are subject to the following
packaging standards:

a. Liquid Diagnostic (Clinical)
Specimens and Biological Products. A
diagnostic (clinical) specimen in Risk
Group 4 or a biological product in Risk
Group 2, 3, or 4 must be packaged under
8.5. A diagnostic specimen in Risk
Group 2 or 3 must be packaged under
8.6. The packaging of a diagnostic
specimen (e.g., a urine specimen or
blood specimen used in drug-testing
programs or insurance purposes) or a
biological product (e.g., polio vaccine)
in Risk Group 1 is subject to the
following standards:

(1) Not Exceeding 50 ml. A diagnostic
specimen or biological product
consisting of 50 ml or less per mailpiece
must be packaged in a securely sealed
primary receptacle. Two or more
primary receptacles whose combined
volume does not exceed 50 ml may be
enclosed within a single mailpiece. The
primary receptacle(s) must be marked
with the international biohazard symbol
as shown in Exhibit 8.7¢(2). Sufficient
absorbent material and cushioning
material to withstand shock and
pressure changes must surround the
primary receptacle(s), or be otherwise
configured to take up the entire liquid

contents in case of leakage. The primary
receptacle(s) and the absorbent
cushioning must be enclosed in a
secondary container having a leakproof
barrier that can prevent failure of the
secondary container if the primary
receptacle(s) leaks during shipment. The
secondary container may serve as the
outer shipping container. A shipping
paper and a content marking on the
outer shipping container are not
required.

(2) Exceeding 50 ml. In addition to
meeting the requirements in 8.10a(1), a
clinical specimen or biological product
that exceeds 50 ml per mailpiece also is
subject to these requirements:

(a) A single primary receptacle must
not contain more than 1,000 ml of
specimen; two or more primary
receptacles whose combined volume
does not exceed 1,000 ml may be
enclosed in a single secondary
container.

(b) The secondary container cannot
serve as the outer shipping container;
the secondary container must be
enclosed in a fiberboard box or
container of equivalent strength that
serves as the outer shipping container;
the maximum amount of a specimen
that may be enclosed in a single
mailpiece must not exceed 4,000 ml.

b. Dry Specimens. A dry specimen,
such as a blood spot or fecal smear in
Risk Group 1 must be completely dried
prior to enclosing it in a securely sealed
primary receptacle. The primary
receptacle must be marked with the
international biohazard symbol as
shown in Exhibit 8.7¢(2). Cushioning
material to withstand shock and
pressure changes is only required if the
dry specimen is held within a breakable
receptacle or on a glass slide. When
required, the cushioning material must
surround the primary receptacle to
prevent breakage or damage to the
primary receptacle. The primary
receptacle (and cushioning material, if
required) must be enclosed in a
secondary container having a leakproof
barrier that can prevent failure of the
secondary container if the primary
receptacle breaks during shipment. The
secondary container may serve as the
outer shipping container. A shipping
paper and a content marking on the
outer shipping container are not
required.

9.0 RADIOACTIVE MATERIALS
(HAZARD CLASS 7)

[Change “Publication 52, Acceptance
of Hazardous, Restricted, or Perishable
Matter” to “Publication 52, Hazardous,
Restricted, or Perishable Mail.”’]

10.0 CORROSIVES (HAZARD CLASS
8)

* * * * *

10.2 Mailability

[In item a, change “‘secondary
packagings” to “‘secondary container”’;
change “‘secondary packaging” to
“secondary container”’; and change
“outer packaging” to “outer shipping
container”.]

[In item b, change “secondary
packaging” to “‘secondary container”
and change “outer packaging” to “outer
shipping container”]

10.3 Marking

[In the first sentence, change “Surface
Mail Only” to “Surface Only” or
“Surface Mail Only.”]

10.4 Nonspillable Wet Electric Storage
Batteries
* * * * *

[Revise item a to read as follows:]

a. The nonspillable battery must be
protected from short circuits,
surrounded with sufficient cushioning
material, and securely packaged in a
strong fiberboard box that serves as the
outer shipping container. [In item b,
change “‘outer packaging” to “outer
shipping container”.]

* * * * *

[In item d, change “50 pounds” to “25

pounds.”]

11.0 MISCELLANEOUS HAZARDOUS
MATERIALS (HAZARD CLASS 9)

11.1 Definition

[In the second sentence, delete

“magnetized materials,”.]
* * * * *

11.3 Marking

[In the first sentence, change “Surface
Mail Only” to “Surface Only” or
“Surface Mail Only.”’]

11.4 Dry Ice

[In item a, change the heading ““Air
Transportation” to “Air Transportation
Requirements.”’]

[In item b, change the heading
“Surface Transportation” to “‘Surface
Transportation Requirements”’. Also
change “Surface Mail Only” to “Surface
Only” or “Surface Mail Only.”

* * * * *

[Renumber 11.5 as 12.0 and change

the heading to read as follows:]

12.0 OTHER REGULATED
MATERIALS

12.1

[Change the first sentence in 12.1 to
read as follows (the remainder of 12.1 is
unchanged):]

Magnetized Materials
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A magnetized material is not
classified within any of the nine hazard
classes. Such material is regulated as a
hazardous material only if offered for
carriage on air transportation and when
it has a magnetic field strength capable
of causing the deviation of aircraft
instruments. Regulated magnetized
materials are mailable subject to the
following limitations:

a. Definition.

[In the second sentence, change “a
hazard class 9 material” to “a
hazardous material.”]

b. Mailability.

[In the third sentence, change
“Publication 52”" to “Publication 52,
Hazardous, Restricted, and Perishable
Mail.”]

* * * * *

C024 Other Restricted or Nonmailable
Matter
* * * * *

[Renumber 18.0 and 19.0 as19.0 and

20.0, and insert new 18.0 to read as
follows:]

18.0 ODD-SHAPED ITEMS IN PAPER
ENVELOPES

Pens, pencils, key rings, bottle caps,
and other similar odd-shaped items are

not permitted in letter-size or flat-size
paper envelopes unless they are
wrapped within the other contents of
the envelope to streamline the shape of
the mailpiece and prevent damage
during postal processing. If an odd-
shaped item is not properly wrapped, it
could burst through the envelope and
cause injury to employees and damage
to USPS processing equipment. Odd-
shaped items that are properly wrapped
within paper envelopes and are sent at
the First-Class Mail or Standard Mail
nonautomation rates may be subject to
the nonmachinable surcharge under
E130 or E620, as applicable. Properly
wrapped odd-shaped items in
automation rate letter-size mail are
subject to the standards in C810. Flat-
size automation rate mail is subject to
the uniform thickness requirement in
C820.

* * * * *

F Forwarding and Related Services

F000 Basic Services

F010 Basic Information

* * * * *

5.0 CLASS TREATMENT FOR

ANCILLARY SERVICES
5.1 First-Class Mail and Priority Mail

[Revise item e to read as follows:]

e. First-Class Mail or Priority Mail
bearing “Change Service Requested”’
must include the appropriate Address
Change Service (ACS) participant code
from an authorized ACS participant.
“Change Service Requested” is not
permitted for the following:

(1) Priority Mail, except for Priority
Mail containing perishable matter under
C022 (other than live animals).

(2) First-Class Mail or Priority Mail
containing live animals under C022,
hazardous materials under C023, or
restricted matter underC024.

(3) First-Class Mail or Priority Mail
with a special service other than
Delivery Confirmation or Signature
Confirmation.

Exhibit 5.1 Treatment of
Undeliverable First-Class Mail and
Priority Mail

[Revise the listing for “Change Service
Requested” to read as follows:]

Mailer endorse-

ment

USPS treatment of UAA pieces

“Change service
requested” 2.

* * * * *

In all cases: Separate notice of new address or reason for nondelivery provided (in either case, address correction fee
charged); piece disposed of by USPS.

Restrictions: This endorsement may be used only by mailers authorized to participate in Address Change Service (ACS) and
only for: (1) First-Class Mail (excluding live animals, hazardous materials, and restricted matter) bearing a proper ACS par-
ticipant code. (2) Priority Mail containing perishable matter (other than live animals) and bearing a proper ACS participant
code and the marking “Perishable.”

Delivery Confirmation and Signature Confirmation are the only special services permitted with this endorsement.

Prohibitions: This endorsement is not permitted for First-Class Mail or Priority Mail containing live animals, hazardous mate-
rials, or restricted matter.

* * * * *

* * * * *

[Revise the text of footnote 2 to read

as follows:]

2. Valid only for ACS participating
pieces, other than pieces containing live

animals, hazardo
restricted matter.

endorsement ‘“Address Service
Requested,” “Forwarding Service

[Reletter items c through j as d though
k, and insert new item c to read as

follows:] Requested,” or “Return Service
c. The endorsement “Change Service  Requested.”
Requested” is not permitted for . . . . .

us materials, or Standard Mail containing perishable

* * * * *

5.3 Standard Mail

* * * * *

matter under C022, hazardous materials
under C023, or restricted matter under
C024. Standard Mail containing
perishable matter, hazardous materials,
or restricted matter must bear the

Exhibit 5.3a Treatment of
Undeliverable Standard Mail

[Revise the listing for “Change Service
Requested” to read as follows:]

Mailer endorse-

USPS Treatment of UAA Pieces

ment
No endorse- In all cases: Piece0 disposed of by USPS.
mentl. Prohibitions: Standard Mail containing perishable matter, hazardous materials, or restricted matter must bear a permissible

endorsement.
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Mailer endorse-
ment

USPS Treatment of UAA Pieces

* k ok Kk %

“Address Serv-
ice Re-
quested” 2.

* Kk Kk Kk K * k ok Kk K%

“Change Service
Requested” 3.

stricted matter.

In all cases: Separate notice of new address or reason for nondelivery provided (in either case, address correction fee
charged); piece disposed of by USPS.

Restrictions: Delivery Confirmation is the only special service permitted with this endorsement.

Prohibitions: This endorsement is not permitted for Standard Mail containing perishable matter, hazardous materials, or re-

[Revise footnote 1 and add new
footnotes 2 and 3 to read as follows:]

1. Not valid for pieces containing
perishable matter, hazardous materials,
or restricted matter.

2. Valid for all pieces, including
Address Change Service (ACS)
participating pieces.

3. Not valid for pieces containing
perishable matter, hazardous materials,
or restricted matter. Valid for all other
pieces, including Address Change
Service (ACS) participating pieces.

* * * * *

5.4 Package Services

* * * * *

[Reletter items c through e as d
through f, and insert new item c to read
as follows:]

c. The endorsement “Change Service
Requested” is not permitted for Package
Services mail containing perishable
matter under C022, hazardous materials
under C023, or restricted matter under
Co24.

* * * * *

Exhibit 5.4 Treatment of
Undeliverable Package Services Mail

[Revise the listing for “Change Service
Requested” to read as follows:]

USPS Treatment of

Mailer endorsement UAA Pieces

* Kk Kk Kk K * Kk Kk Kk K

“Change Service Re-
quested” 2.

In all cases: Separate
notice of new ad-
dress or reason for
nondelivery pro-
vided (in either
case, address cor-
rection fee
charged); piece
disposed of by
USPS.

USPS Treatment of

Mailer endorsement UAA Pieces

Restrictions: Delivery
Confirmation and
Signature Con-
firmation are the
only special serv-
ices permitted with
this endorsement.

Prohibitions: This en-
dorsement is not
permitted for Pack-
age Services Mail
containing perish-
able matter, haz-
ardous materials,
or restricted matter.

[Add new footnote 2 to read as
follows:]

2. Not valid for pieces containing
perishable matter, hazardous materials,
or restricted matter. Valid for all other
pieces, including Address Change
Service (ACS) participating pieces.

An appropriate amendment to 39 CFR
part 111 to reflect these changes will be
published if the proposal is adopted.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 02—31990 Filed 12—-18-02; 8:45 am]|
BILLING CODE 7710-12-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 1
RIN 2900-AL33

Privacy Act of 1974—Implementation

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: This document proposes to
amend Department of Veterans Affairs
(VA) regulations governing the
confidentiality and release of VA
records subject to the Privacy Act, 5
U.S.C. 552a. We propose to revise

regulation, which exempts certain
records from the provisions of the
Privacy Act authorized under 5 U.S.C.
552a (j)(2) and (k)(2). This revision
would have the intended effect of
permitting VA to exempt a new Privacy
Act systems of records relating to police
and security records.

DATES: Comments must be received on
or before February 18, 2003.

ADDRESSES: Mail or hand deliver written
comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, 810
Vermont Avenue, NW, Room 1154,
Washington, DC 20420; or fax comments
to (202) 273-9289; or e-mail comments
to OGCRegulations@mail.va.gov.
Comments should indicate that they are
submitted in response to “RIN 2900—
AL33.” All written comments received
will be available for public inspection at
the above address in the Office of
Regulations Management, Room 1158,
between the hours of 8 a.m. and 4:30
p-m., Monday through Friday (except
holidays).

FOR FURTHER INFORMATION CONTACT:
Director Police and Security Service
(07B), Department of Veterans Affairs,
810 Vermont Avenue NW, Washington,
DC 20420, telephone (202) 273-5544.

SUPPLEMENTARY INFORMATION: Currently,
VA regulations only exempt from
certain provisions of the Privacy Act
two VA Privacy Act systems of records
(see, 38 CFR 1.582). This document
proposes to add a new system of
records, “Police and Security Records—
VA (103VAO07B),” to those already
exempt under § 1.582.

Under title 5 United States Code
(U.S.C.) 552a(j)(2), the head of any
agency may exempt any system of
records within the agency from certain
provisions of the Privacy Act, if the
agency or component that maintains the
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system of records performs as its
principal function activities pertaining
to the enforcement of criminal laws. The
function of the Office of Security and
Law Enforcement’s Police and Security
Service is to provide for the
maintenance of law and order and the
protection of persons and property on
VA property.

The system of records ‘‘Police and
Security Records—VA (103VA07B)”’
was created in major part to support the
criminal law related activities assigned
to the Police and Security Service under
the authority of 38 U.S.C. 901. These
activities constitute the principal
function of this staff. In addition to the
principal functions pertaining to the
enforcement of criminal laws, the Police
and Security Service may receive and
investigate complaints or information
from various sources concerning the
possible existence of activities
constituting noncriminal violations of
law, rules or regulations or substantial
and specific danger to public safety.

Based upon the foregoing, VA would
exempt this system of records to the
extent that it encompasses information
pertaining to criminal law related
activities from the following provisions
of the Privacy Act of 1974, as permitted
by 5 U.S.C. 552a(j)(2):

5 U.S.C. 552a(c) (3) and (4)

5 U.S.C. 552a(d)

5 U.S.C. 552a(e)(1), (2) and (3)

5 U.S.C. 552a(e)(4)(G), (H) and (I)
5 U.S.C. 552a(e) (5) and (8)

5 U.S.C. 552a(f)

5 U.S.C. 552a(g)

Also, VA would exempt this system of
records to the extent that it does not
encompass information pertaining to
criminal law related activities under 5
U.S.C. 552a(j)(2) from the following
provisions of the Privacy Act of 1974 as
permitted by 5 U.S.C. 552a(k)(2):

5 U.S.C. 552a(c)(3)

5 U.S.C. 552a(d)

5 U.S.C. 552a(e)(1)

5 U.S.C. 552a(e)(4) (G), (H) and (I)
5 U.S.C. 552a(f)

In our opinion, the exemption of
information and material in this system
of records is necessary in order to
accomplish the law enforcement
functions of the Police and Security
Service, to prevent subjects of
investigations from frustrating the
investigatory process, to prevent the
disclosure of investigative techniques,
to fulfill commitments made to protect
the confidentiality of sources, to
maintain access to sources of
information and to avoid endangering
these sources and Police and Security
personnel.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any given year.
This proposed rule will have no
consequential effect on State, local, or
tribal governments.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

Executive Order 12866

This document has been reviewed by
the Office of Management and Budget
under Executive Order 12866.

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. The
proposed rule would apply only to
individuals. Accordingly, pursuant to 5
U.S.C. 605(b), this proposed rule is
exempt from the initial and final
regulatory flexibility analyses
requirements of sections 603 and 604.

There is no Catalog of Federal
Domestic Assistance number for this
proposed rule.

List of Subjects in 38 CFR Part 1

Administrative practice and
procedure, Archives and records,
Cemeteries, Claims, Courts, Flags,
Freedom of information, Government
contracts, Government employees,
Government property, Infants and
children, Inventions and patents,
Parking, Penalties, Postal Service,
Privacy, Reporting and recordkeeping
requirements, Seals and insignia,
Security measures, Wages.

Approved: September 25, 2002.
Anthony J. Principi,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR part 1 is proposed to
be amended as follows:

PART |I—GENERAL

1. The authority citation for part 1
continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2. Section 1.582 is amended by
adding paragraph (d) preceding the

authority citation at the end of the
section, to read as follows:

§1.582 Exemptions.
* * * * *

(d) Exemption of Police and Security
Records. VA provides limited access to
one Security and Law Enforcement
System of Records, Police and Security
Records—VA (103VAO07B).

(1) The investigations records and
reports contained in this System of
Records are exempted [pursuant to 5
U.S.C. 552a(j)(2) of the Privacy Act of
1974] from Privacy Act subsections
(c)(3) and (c)(4); (d); (e)(1) through (e)(3),
(e)(4)(G) through (e)(4)(D), (e)(5), and
(€)(8); (f); and (g); in addition, they are
exempted [pursuant to 5 U.S.C.
552a(k)(2) of the Privacy Act of 1974]
from Privacy Act subsections (c)(3); (d);
(e)(1), (e)(4)(G) through (e)(4)(1); and (1).

(2) These records contained in the
Police and Security Records—VA
(103VA076B) are exempted for the
following reasons:

(i) The application of Privacy Act
subsection (c)(3) would alert subjects to
the existence of the investigation and
reveal that they are subjects of that
investigation. Providing subjects with
information concerning the nature of the
investigation could result in alteration
or destruction of evidence which is
obtained from third parties, improper
influencing of witnesses, and other
activities that could impede or
compromise the investigation.

(ii) The application of Privacy Act
subsections (c)(4); (d); (e)(4)(G) and
(e)(4)(H); (f); and (g) could interfere with
investigative and enforcement
proceedings, threaten the safety of
individuals who have cooperated with
authorities, constitute an unwarranted
invasion of personal privacy of others,
disclose the identity of confidential
sources, reveal confidential information
supplied by these sources, and disclose
investigative techniques and
procedures.

(iii) The application of Privacy Act
subsection (e)(4)(I) could disclose
investigative techniques and procedures
and cause sources to refrain from giving
such information because of fear of
reprisal, or fear of breach of promises of
anonymity and confidentiality. This
could compromise the ability to conduct
investigations and to identify, detect
and apprehend violators. Even though
the agency has claimed an exemption
from this particular requirement, it still
plans to generally identify the categories
of records and the sources of these
records in this system. However, for the
reason stated in paragraph (d)(2)(ii) of
this section, this exemption is still being
cited in the event an individual wants
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to know a specific source of
information.

(iv) These records contained in the
Police and Security Records—VA
(103VAO076B) are exempt from Privacy
Act subsection (e)(1) because it is not
possible to detect the relevance or
necessity of specific information in the
early stages of a criminal or other
investigation. Relevance and necessity
are questions of judgment and timing.
What appears relevant and necessary
may ultimately be determined to be
unnecessary. It is only after the
information is evaluated that the
relevance and necessity of such
information can be established. In any
investigation, the Office of Security and
Law Enforcement may obtain
information concerning violations of
laws other than those within the scope
of its jurisdiction. In the interest of
effective law enforcement, the Office of
Security and Law Enforcement should
retain this information as it may aid in
establishing patterns of criminal activity
and provide leads for those law
enforcement agencies charged with
enforcing other segments of civil or
criminal law.

(v) The application of Privacy Act
subsection (e)(2) would impair
investigations of illegal acts, violations
of the rules of conduct, merit system
and any other misconduct for the
following reasons:

(A) In order to successfully verify a
complaint, most information about a
complainant or an individual under

investigation must be obtained from
third parties such as witnesses and
informers. It is not feasible to rely upon
the subject of the investigation as a
source for information regarding his/her
activities because of the subject’s rights
against self-incrimination and because
of the inherent unreliability of the
suspect’s statements. Similarly, it is not
always feasible to rely upon the
complainant as a source of information
regarding his/her involvement in an
investigation.

(B) The subject of an investigation
will be alerted to the existence of an
investigation if an attempt is made to
obtain information from the subject.
This would afford the individual the
opportunity to conceal any criminal
activities to avoid apprehension.

(vi) The reasons for exempting these
records in the Police and Security
Records—VA (103VAO07B) from Privacy
Act subsection (e)(3) are as follows:

(A) The disclosure to the subject of
the purposes of the investigation would
provide the subject with substantial
information relating to the nature of the
investigation and could impede or
compromise the investigation.

(B) Informing the complainant or the
subject of the information required by
this provision could seriously interfere
with undercover activities, jeopardize
the identities of undercover agents and
impair their safety, and impair the
successful conclusion of the
investigation.

(C) Individuals may be contacted
during preliminary information
gathering in investigations before any
individual is identified as the subject of
an investigation. Informing the
individual of the matters required by
this provision would hinder or
adversely affect any present or
subsequent investigations.

(vii) Since the Privacy Act defines
“maintain” to include the collection of
information, complying with subsection
(e)(5) would prevent the collection of
any data not shown to be accurate,
relevant, timely, and complete at the
moment of its collection. In gathering
information during the course of an
investigation, it is not always possible to
make this determination prior to
collecting the information. Facts are first
gathered and then placed into a logical
order which objectively proves or
disproves criminal behavior on the part
of the suspect. Material that may seem
unrelated, irrelevant, incomplete,
untimely, etc., may take on added
meaning as an investigation progresses.
The restrictions in this provision could
interfere with the preparation of a
complete investigative report.

(viii) The notice requirement of
Privacy Act subsection (e)(8) could
prematurely reveal an ongoing criminal
investigation to the subject of the
investigation.

* * * * *

[FR Doc. 02—31708 Filed 12—18-02; 8:45 am]
BILLING CODE 8320-01-U
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE
Rural Telephone Bank

Determination of the 2002 Fiscal Year
Interest Rates on Rural Telephone
Bank Loans

AGENCY: Rural Telephone Bank, USDA.

ACTION: Notice of 2002 fiscal year
interest rates determination.

SUMMARY: In accordance with 7 CFR
1610.10, the Rural Telephone Bank
(Bank) fiscal year 2002 cost of money
rates have been established as follows:
6.51% and 6.05% for advances from the
liquidating account and financing
account, respectively (fiscal year is the
period beginning October 1 and ending
September 30).

Except for loans approved from
October 1, 1987, through December 21,
1987, where borrowers elected to
remain at interest rates set at loan
approval, all loan advances made during
fiscal year 2002 under Bank loans
approved in fiscal years 1988 through
1991 shall bear interest at the rate of
6.51% (the liquidating account rate). All
loan advances made during fiscal year
2002 under Bank loans approved during
or after fiscal year 1992 shall bear
interest at the rate of 6.05% (the
financing account rate).

The calculation of the Bank’s cost of
money rates for fiscal year 2002 for the
liquidating account and the financing
account are provided in Tables 1 and 2.
Since the calculated rates are greater
than the minimum rate (5.00%) allowed
under 7 U.S.C. 948(b)(3)(A), the cost of
money rates for the liquidating account
and financing account are set at 6.51%
and 6.05%, respectively. The
methodology required to calculate the
cost of money rates is established in 7
CFR 1610.10(c).

FOR FURTHER INFORMATION CONTACT:
Jonathan P. Claffey, Deputy Assistant
Administrator, Telecommunications
Program, Rural Utilities Service, 1400
Independence Ave., SW., STOP 1590,

South Building, Washington, DC 20250,
telephone number (202) 720-9556.
SUPPLEMENTARY INFORMATION: The
Federal Credit Reform Act of 1990
(“Credit Reform”) (2 U.S.C. 661a, et
seq.) implemented a system to reform
the budgetary accounting and
management of Federal credit programs.
Bank loans approved on or after October
1, 1991, are accounted for in a different
manner than Bank loans approved prior
to fiscal year 1992. As a result, the Bank
must calculate two cost of money rates:
(1) The cost of money rate for advances
made from the liquidating account
(advances made during fiscal year 2002
on loans approved prior to fiscal year
1992) and (2) the cost of money rate for
advances made during fiscal year 2002
on loans approved on or after October
1, 1991 (otherwise referred to as loans
from the financing account).

The cost of money rate methodology
is the same for both accounts. It
develops a weighted average rate for the
Bank’s cost of money considering total
fiscal year loan advances; the excess of
fiscal year loan advances over amounts
received in the fiscal year from the
issuance of Class A, B, and C stocks,
debentures and other obligations; and
the costs to the Bank of obtaining funds
from these sources.

During fiscal year 2002, the Bank was
authorized to pay the following
dividends: the dividend on Class A
stock was 2.00% as established in
amended section 406(c) of the Rural
Electrification Act (RE Act); no
dividends were payable on Class B stock
as specified in 7 CFR 1610.10(c); and
the dividend on Class C stock was
established by the Bank at 4.20%.

Sources and Costs of Funds—
Liquidating Account

In accordance with section 406(a) of
the RE Act, the Bank did not issue Class
A stock in fiscal year 2002. Advances
for the purchase of Class B stock and
cash purchases for Class B stock were
$88,786. There were rescissions of loan
funds advanced for Class B stock in the
amount of $189,102, therefore, the
amount received by the Bank from the
issuance of Class B stock, per 7 CFR
1610.10(c), was ($100,316). The amount
received by the Bank in fiscal year 2002
from the issuance of Class C stock was
$9,759.

The Bank did not issue debentures or
any other obligations related to the
liquidating account in fiscal year 2002.

Consequently, no cost was incurred
related to the issuance of debentures
subject to 7 U.S.C. 948(b)(3)(D).

The excess of fiscal year 2002 loan
advances from the liquidating account
over amounts received from issuance of
stocks, debentures, and other
obligations amounted to $1,955,057.
The cost associated with this excess is
the historical cost of money rate as
defined in 7 U.S.C. 948(b)(3)(D)(v). The
calculation of the Bank’s historical cost
of money rate for advances from the
liquidating account is also provided in
Table 1. The methodology required to
perform this calculation is described in
7 CFR 1610.10(c). The cost for money
rates for fiscal years 1974 through 1987
are defined in section 408(b) of the RE
Act, as amended by Public Law 100—
203, and are listed in 7 CFR 1610.10(c)
and Table 1 herein.

Sources and Costs of Funds—Financing
Account

In accordance with section 406(a) of
the RE Act, the Bank did not issue Class
A stock in fiscal year 2002. Advances
for the purchase of Class B stock and
cash purchases for Class B stock were
$2,868,237. Since there were no
rescissions of loan funds advanced for
Class B stock, the amount received by
the Bank from the issuance of Class B
stock, per 7 CFR 1610.10(c), was
$2,868,237. The Bank did not receive
any amounts in fiscal year 2002 from
the issuance of Class C stock.

During fiscal year 2002, issuance of
debentures or any other obligations
related to the financing account were
$61,400,000 at an interest rate of
6.352%. This was in excess of total
fiscal year 2002 advances; the remaining
funds will be carried forward and used
for loan transactions in FY2002.

Since there was no excess of fiscal
year 2002 loan advances from the
financing account over amounts
received from issuance of stocks,
debentures, and other obligations, no
cost was incurred related to advances
from the financing account. However,
the Bank’s cost of money rate for
advances from the financing account is
provided in Table 2. The methodology
required to perform this calculation is
described in 7 CFR 1610.10(c).

Dated: November 22, 2002.
Hilda Gay Legg,
Governor, Rural Telephone Bank.
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TABLE 1.—RURAL TELEPHONE BANK COST OF MONEY RATE—LIQUIDATING ACCOUNT
FY 2002 Source of Bank Funds @ ég)st © (c)/Advances
Amount (percent) (a) x (b) (percent)
Issuance Of Class A StOCK .......ooiiiiiiiiiiiee e $ 2.00 $ 0.0000
Issuance of Class B StOCK ........coocvieiiiiiiiiiiieeeee e (100,316) 0.00 | eeiiiiieeieeeeeee 0.0000
Issuance of Class C SOCK ........cociiiieriiiniiiieeiie e 9,759 4.20 410 0.0220
Issuance of Debentures and Other Obligations ...........cccccceevviniiienins | vevieiiiiicee, 0.00 | oo 0.0000
Excess of Total Advances OVer ISSUANCES .........ccccevuveeerieeennieeenenen. 1,955,057 6.19 121,018 6.4906
Total FY 2002 AQVANCES .....cooiviiiiiiiieiiiee et 1,864,500 Calculated Cost of Money Rate = 6.51
Minimum Rate Allowable = 5.00
/Total
- b) © ©
Fiscal year @ ( Advances
Cost of money Advances (@) x (b) (percent)
FY 1974 5.01 $111,022,574 $5,562,231 0.232
FY 1975 ... 5.85 130,663,197 7,643,797 0.318
FY 1976 ... 5.33 99,915,066 5,325,473 0.222
FY 1977 5.00 80,907,425 4,045,371 0.168
FY 1978 5.87 142,297,190 8,352,845 0.348
FY 1979 ... 5.93 130,540,067 7,741,026 0.322
FY 1980 ... 8.10 199,944,235 16,195,483 0.674
FY 1981 ... 9.46 148,599,372 14,057,501 0.585
FY 1982 ... 8.39 112,232,127 9,416,275 0.392
FY 1983 ... 6.99 93,402,836 6,528,858 0.272
FY 1984 ... 6.55 90,450,549 5,924,511 0.247
FY 1985 ... 5.00 72,583,394 3,629,170 0.151
FY 1986 5.00 71,582,383 3,579,119 0.149
FY 1987 5.00 51,974,938 2,598,747 0.108
FY 1988 ... 5.00 119,488,367 5,974,418 0.249
FY 1989 ... 5.00 97,046,947 4,852,347 0.202
FY 1990 ... 5.00 107,694,991 5,384,750 0.224
FY 1991 ... 5.43 163,143,075 8,858,669 0.369
FY 1992 ... 6.14 84,940,822 5,215,366 0.217
FY 1993 .. 6.05 84,605,366 5,118,625 0.213
FY 1994 ... 6.15 54,530,897 3,353,650 0.140
FY 1995 ... 6.04 35,967,133 2,172,415 0.090
FY 1996 ... 6.05 30,965,187 1,873,394 0.078
FY 1997 .. 5.98 32,602,587 1,949,635 0.081
FY 1998 ... 5.96 20,673,798 1,232,158 0.051
FY 1999 6.01 17,796,518 1,069,571 0.045
FY 2000 6.01 10,436,622 627,241 0.026
FY 2001 5.95 6,638,107 394,967 0.016
TOtal AQVANCES .....eeiiiiiiiieiie ettt e e e es | eeneeeessseeeesbeeeannees 2,402,645,770 | Cost of Money 6.19
TABLE 2.—RURAL TELEPHONE BANK COST OF MONEY RATE—FINANCING ACCOUNT
FY 2002 source of bank funds @ ég)st © (c)f/Advances
Amount (percent) (@) x (b) (percent)
ISSUANCE Of ClasS A SOCK ....cvevueiierieiiieiesiieissie et ens $ 2.000 $ 0.0000
Issuance of Class B StOCK .......ccoociiiiiiiiiiiiiieciec e 2,868,237 0.000 0.0000
ISSUANCE Of ClasSS C STOCK ....uveiiiiiiiiiiiie ettt e e e e | aieeeesieeeesbeeeeiees 4.200 0.0000
Issuance of Debentures and Other Obligations™ ............c.ccccoevvvciveninene 57,364,682 6.352 6.0495
Excess of Total Advances OVEr ISSUANCES .......ccceeeiiueeeeiieeeiiiieeiiieees | aveeeessiieeenieeesnnes 6.100 0.0000
Total FY 2002 AAVANCES .....cooiviiiiiiiiiiiiiee e 60,232,919 Calculated Cost of Money Rate = 6.05
Minimum Rate Allowable = 5.00
*RTB borrowed $61,400,000 from the financing account in FY2002, the remaining funds will be used for loan transactions in FY2002.
RURAL TELEPHONE BANK HISTORICAL COST OF MONEY RATE—FINANCING ACCOUNT
Fiscal Cost (fa) (b) © (((j:)/TotaI
iscal year ost of money advances
(percent) Advances (@) x (b) (percent)
FY 1992 oottt 7.38 4,056,250 299,351 0.083
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Fiscal Cost (fa) (b) © (((j:)/TotaI

iscal year ost of money advances

(percent) Advances (@) x (b) (percent)
FY 1003 ittt 6.35 23,839,200 1,513,789 0.420
FY 1994 oottt 6.40 56,838,902 3,637,690 1.008
FY 1995 6.88 37,161,517 2,556,712 0.709
FY 1996 ... 6.42 44,536,621 2,859,251 0.793
FY 1997 ... 6.54 34,368,726 2,247,715 0.623
FY 1998 5.71 34,446,458 1,966,893 0.545
FY 1999 5.54 38,685,732 2,143,190 0.594
FY 2000 ... 6.05 31,401,867 1,899,813 0.527
FY 2001 5.17 55,405,896 2,864,485 0.794
TOtal AQVANCES .....eiiiiiiiieiiiee ettt e e sireees | erieeeessaeeeesbeeeannes 360,741,169 | Cost of Money 6.10

[FR Doc. 02—31942 Filed 12—-18-02; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Announcement of Grant Awards Under
the RUS Distance Learning and
Telemedicine Grant Program

AGENCY: Rural Utilities Service, USDA.

ACTION: Notice of applications selected
to receive grant awards.

SUMMARY: The Rural Utilities Service
(RUS) hereby announces the recipients
that were selected to receive grant
awards during fiscal year (FY) 2002
under the Distance Learning and
Telemedicine Grant Program.

FOR FURTHER INFORMATION CONTACT:
Marilyn J. Morgan, Chief, Distance
Learning and Telemedicine Branch, U.S.
Department of Agriculture, Rural
Utilities Service, STOP 1550, Room

2845, South Building, 1400
Independence Avenue, SW.,
Washington, DC 20250-1701.
Telephone: (202) 720-0413. FAX: (202)
720-1051.

SUPPLEMENTARY INFORMATION: Pursuant
to 7 CFR 1703.101, RUS is hereby
publishing the names of the 71
organizations that have been awarded
$27,139,772 in grants under 7 CFR part
1703, subpart D, Distance Learning and
Telemedicine Grant Program. The
recipients are as follows:

USDA, RURAL UTILITIES SERVICE, TELECOMMUNICATIONS PROGRAM FY 2002 DISTANCE LEARNING AND TELEMEDICINE

GRANT AWARDS

State Grantee Amount
Alaska Native Tribal Health CONSOIIUM .......ooiiiiiiiiiiiii ettt nbee e s $500,000
The Health TV Channel, Inc. ................ 500,000
Choctaw County Board of Education .. 233,262
Conecuh County School District ... 500,000
Barton-Lexa School District ....... 500,000
Arizona Western College .........ccccocoveevieeeninen. 391,455
Southern Cal. Tribal Chairmen’s Assn. Inc. ..... 479,235
Yosemite Community College District .... 500,000
Grand River Hospital District .................. 500,000
All Children’s Hospital .........cccccoeeviieiiiiieeiieeene 481,410
South Georgia Governmental Services Authority 499,100
North Idaho Rural Health Consortium ................. 500,000
Hays Medical Center, InC. .........cccceueenee. 195,000
Barton County Community College ..... 69,550
Saint Joseph Healthcare .........ccccoceeiiiieeiiiieennns 90,300
Primary Care Providers for a Healthy FeliCiana ............ccooeiiiiiiiiii e 67,360
The Aro0StO0K MEUICAI CENLET .......eiiiiiiie ittt ettt s bt e e bt e e st b e e e sabb e e e saeee e e abeeeeenbeeesenreeean 162,543
Visiting Nurse Service of Southern Maine and Seacoast New Hampshire .. 214,956
St. Joseph Healthcare INC. ........cccveviiiiiiiiiiiicc e 494,750
HealthReach Network d/b/a HealthReach Homecare & HOSPICE ........coccuieiiiiiiiiiiiiiiiie et 500,000
Borgess Health AlIANCE, INC. ...c.uuiiiiiiii et e e st e st e e e ta e e et e e e sntbeeesntaeeesnsaeeensseeeanes 368,183
First Care Medical Service ..... 200,000
Mille Lacs Health System ....... 207,720
Education Plus Network ......... 464,492
Mississippi Blood Services ........ 193,930
Jones County School District .... 500,000
Brookhaven School District .................... 500,000
Deaconess Billings Clinic Foundation ... 209,300
Montana State University-Northern .........cccccoccvee.e 398,785
Eastern Montana Education Telecommunications .............. 430,071
Rural Health Partners, Inc. d.b.a. Heartland Health Alliance ............cccccoiiiniiiniiiiiciicies 164,640
North Platte Nebraska Hospital Corporation d.b.a Great Plains Regional Medical Center ... 484,000
University of New Mexico-Gallup ............... 432,526
NYS Office of Children & Family Services ...........ccc....... 190,279
New York State Office of Children and Family SEIVICES .........cccviiiiieiiiiie it seae e saee e 335,000
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USDA, RURAL UTILITIES SERVICE, TELECOMMUNICATIONS PROGRAM FY 2002 DISTANCE LEARNING AND TELEMEDICINE

GRANT AWARDS—Continued

State Grantee Amount
Schuyler-Chemung-Tioga Board of Cooperative Educational SEIVICES ........ccccoiiuiiiiiiiiiiiiiiee e 400,998
Copenhagen CSD (Lead AQENCY) ..ccccveeereireiiereesieeessieeesnneeeessneeessaeeeens 476,650
Moses-Ludington Hospital ..........ccccocceiiiiiiiiieeiieeee 499,800
Martins Ferry City School District (BUCKEYE Project) 213,530
Ohio University Southern Campus ........cccocceerviireeninenn. 482,518
Canadian Valley Technology Center .. 309,778
Western Oklahoma State College ....... 415,696
Lane School .......ccccocveiiiiiiciieens 497,000
Wapanucka Public School .. 498,000
Howe Public Schools District 1-67 ... 486,928
Rogue Community College .............. 286,486
Samaritan North Lincoln Hospital .............ccceeene. 317,687
Greene County Industrial Development Authority . 456,647
Brownsville Area School District ..........ccccoceevveenee. 500,000
Wayne Memorial Hospital, Inc. ........... 500,000
Home Health Services Foundation .................. 500,000
Claiborne County Department of Education .... 427,972
The University of Tennessee Health Science Center ... 460,990
The University of Tennessee College of Pharmacy ..... 490,012
Sequatchie County School District ............cccveenen.. 500,000
Palo Alto College .......cccoceveviiveeennnnn. 257,760
San Antonio College ................. 312,315
Taft Independent School District ......... 450,595
Texas A&M International University .... 497,000
Cypress Valley Alliance ............ccccee... 500,000
Odem-Edroy ISD ....cccvevvvvveeiieee e 500,000
Education Service Center, Region 2 ... 499,473
Central Utah Educational Services ........ 322,322
Southside Virginia Community College .. 171,578
Crossroads Rural Entrepreneurial Institute, Inc. . 470,700
University of Virginia ........cccocoviiiiniieniieecne. 73,000
Visiting Nurse Alliance of VT and NH, Inc. 400,000
Wellpinit School District ...........cccccocveeenen. 475,000
Educational Service District 105 ................ 470,600
Space Explorers Education Initiatives, Inc. 350,000
GIENVIIIE STAE COlIEGE . .vviiiiiiie ittt ettt e et e e st e e s te e e e teeeessteeeaseeeeasseeeaasseeeasbeeesnsseeesnseeeenssenennes 210,890

(Continuation of Announcement of Grant Awards Under the RUS DLT Grant Program).

Dated: December 13, 2002.
Curtis M. Anderson,

Deputy Administrator, Acting for the
Administrator, Rural Utilities Service.

[FR Doc. 02-31941 Filed 12-18-02; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF COMMERCE
[Docket No. 021211304-2304-01]

Office of the Secretary; Posting of
Alternative Fuel Vehicle Reports on the
Department of Commerce Web Site

AGENCY: Department of Commerce.
ACTION: Notice.

SUMMARY: The Department of
Commerce’s (DoC) alternative fuel
vehicle (AFV) reports for FY 1999, FY
2000, and FY 2001 are posted on the
Internet at http://www.osec.doc.gov/oas/
fleet.htm. The purpose of this notice is
to provide information on DoC’s
compliance with the Energy Policy Act
of 1992 (EPACT) (Pub. L. 102-486),
which requires that AFV reports for FY

1999 and beyond be made public
including placing them on a publicly
available Web site and publishing the
availability of the reports, including the
Web site address, in the Federal
Register.

DATES: Pursuant to court order, this
notice will be published in the Federal
Register prior to January 31, 2003, and
posted on the DoC Web site prior to
January 31, 2003.
ADDRESSES: Interested persons without
internet access can obtain copies of the
AFV reports from Mauryce Johnson at
U.S. Department of Commerce, 1401
Constitution Avenue, NW., Washington,
DC 20230.
FOR FURTHER INFORMATION CONTACT:
Mauryce Johnson, (202) 482—-8246.
SUPPLEMENTARY INFORMATION: The
Energy Policy Act of 1992 (EPACT)
(Pub. L. 102-486) requires that seventy-
five percent of all covered light-duty
vehicles acquired for Federal fleets in
FY 1999 and beyond be AFVs.
Earthjustice, on behalf of the Center
for Biological Diversity, the Bluewater

Network, and the Sierra Club, brought
suit against eighteen Federal agencies,
including DoC, in the United States
District Court for the Northern District
of California, alleging noncompliance
with EPACT’s provisions regarding
Federal fleets. On July 26, 2002, the
court ordered that the named Federal
agencies prepare and submit overdue
reports to Congress outlining their AFV
and acquisitions for FY 1999, FY 2000,
and FY 2001.

Pursuant to court order, each of the
eighteen Federal agencies must
individually publish the availability of
their reports in the Federal Register no
later than January 31, 2003.
Additionally, the agencies must post
their reports on their Web sites, again no
later than January 31, 2003.

Doc’s AFV reports for FY 1999, FY
2000, and FY 2001, are currently

available at http://www.osec.doc.gov/
oas/fleet.htm.
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Authority: Pub. L. 102-486, Title III, Sec.
310, Oct. 24, 1992, 106 Stat. 2874.
Denise L. Wells,
Acting Director for Administrative Services.
[FR Doc. 02—31924 Filed 12—18-02; 8:45 am]
BILLING CODE 3510-03-P

DEPARTMENT OF COMMERCE
Bureau of the Census

Request for Nominations of Members
to Serve on the Census Advisory
Committee on the African American
Population

AGENCY: Bureau of the Census,
Commerce.

ACTION: Notice of request for
nominations.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (5 United
States Code (U.S.C.) Appendix 2,
section 10(a)(b)), the Bureau of the
Census (Census Bureau) requests
nominations of individuals to the
Census Advisory Committee on the
African American Population. Three
seats on this Committee currently are
vacant. The Census Bureau will
consider nominations received in
response to this Request for
Nominations, as well as from other
sources. The SUPPLEMENTARY
INFORMATION section for this notice
provides Committee and membership
criteria.

DATES: Please submit nominations by
January 21, 2003.

ADDRESSES: Please submit nominations
to Ms. Jeri Green, Chief, Census
Advisory Committees and Special
Populations Office, U.S. Census Bureau,
Department of Commerce, Room 3627,
Federal Building 3, Washington, DC
20233, or by fax to (301) 457—8608.
FOR FURTHER INFORMATION CONTACT: Ms.
Jeri Green, Chief, Census Advisory
Committees and Special Populations
Office, at the above address or by
telephone on (301) 763-2070.
SUPPLEMENTARY INFORMATION: The
Committee was established in
accordance with the Federal Advisory
Committee Act (title 5, U.S.C.,
Appendix 2) in 1995. The following
provides information about the
Committee, membership, and
nomination process:

Objectives and Duties

1. The Committee provides an
organized and continuing channel of
communication between African
American communities and the Census
Bureau. Committee members identify

useful strategies to reduce the
differential undercount for the African
American population and on ways data
can be disseminated for maximum
usefulness to the African American
population.

2. The Committee draws upon its
experience with Census 2000
procedures, results of decennial
evaluations, research studies, test
censuses, and other experiences to
provide advice and recommendations
on Census 2010 planning, the American
Community Survey, and related
decennial programs.

3. The Committee functions solely as
an advisory body under the Federal
Advisory Committee Act.

4. The Committee reports to the
Director of the Census Bureau.

Membership

1. Members are appointed by and
serve at the discretion of the Secretary
of Commerce.

2. Members are appointed to the nine-
member Committee for a period of 3
years. Committee members are selected
in accordance with applicable
Department of Commerce guidelines.
The Committee aims to have a balanced
representation, considering such factors
as geography, gender, expertise, and
knowledge of census procedures and
activities. The Committee aims to
include members from diverse
backgrounds, including State, local
governments, academia, media,
research, community-based
organizations, and the private sector. No
employee of the Federal government can
serve as a member of the Committee.
Meeting attendance and active
participation in the activities of the
Advisory Committee are essential for
sustained Committee membership.

Miscellaneous

1. Members of the Committee serve
without compensation, but receive
reimbursement for Committee-related
travel and lodging expenses.

2. The Committee meets at least once
a year, but additional meetings may be
held as deemed necessary by the Census
Director or designated Federal official.
All Committee meetings are open to the
public in accordance with the Federal
Advisory Committee Act.

Nomination Information

1. Nominations are requested as
described above.

2. Nominees should have expertise
and knowledge of the cultural patterns
and issues and/or data needs of their
African American communities. Such
knowledge and expertise are needed to
provide advice and recommendations to

the Census Bureau on how best to
enumerate the African American
population and obtain complete and
accurate data on this population.
Individuals, groups, or organizations
may submit nominations. A summary of
the candidate’s qualifications (résumé or
curriculum vitae) must be included in
the nomination letter. Nominees must
have the ability to participate in
Advisory Committee meetings and
tasks. Besides Committee meetings,
active participation may include
Committee assignments and
participation in conference calls and
working groups.

3. The Department of Commerce is
committed to equal opportunity in the
workplace and seeks diverse Committee
membership.

Dated: December 16, 2002.
Charles Louis Kincannon,
Director, Bureau of the Census.
[FR Doc. 02—-31934 Filed 12—18-02; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Bureau of the Census

Request for Nominations of Members
To Serve on the Census Advisory
Committee on the American Indian and
Alaska Native Populations

AGENCY: Bureau of the Census,
Commerce.

ACTION: Notice of request for
nominations.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (5 United
States Code (U.S.C.) Appendix 2,
section 10(a)(b)), the Bureau of the
Census (Census Bureau) requests
nominations of individuals to the
Census Advisory Committee on the
American Indian and Alaska Native
Populations. Three seats on this
Committee currently are vacant. The
Census Bureau will consider
nominations received in response to this
Request for Nominations, as well as
from other sources. The SUPPLEMENTARY
INFORMATION section for this notice
provides Committee and membership
criteria.

DATES: Please submit nominations by
January 21, 2003.

ADDRESSES: Please submit nominations
to Ms. Jeri Green, Chief, Census
Advisory Committees and Special
Populations Office, U.S. Census Bureau,
Department of Commerce, Room 3627,
Federal Building 3, Washington, DC
20233, or by fax to (301) 457—8608.
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FOR FURTHER INFORMATION CONTACT: Ms.
Jeri Green, Chief, Census Advisory
Committee and Special Populations
Office, at the above address or by
telephone on (301) 763-2070.

SUPPLEMENTARY INFORMATION: The
Committee was established in
accordance with the Federal Advisory
Committee Act (title 5, U.S.C.,
Appendix 2) in 1995. The following
provides information about the
Committee, membership, and
nomination process:

Objectives and Duties

1. The Committee provides an
organized and continuing channel of
communication between American
Indian and Alaska Native communities
and the Census Bureau. Committee
members identify useful strategies to
reduce the differential undercount for
American Indian and Alaska Native
populations and on ways data can be
disseminated for maximum usefulness
to American Indian and Alaska Native
populations.

2. The Committee draws upon its
experience with Census 2000
procedures, results of decennial
evaluations, research studies, test
censuses, and other experiences to
provide advice and recommendations
on Census 2010 planning, the American
Community Survey and related
decennial programs.

3. The Committee functions solely as
an advisory body under the Federal
Advisory Committee Act.

4. The Committee reports to the
Director of the Bureau of the Census.

Membership

1. Members are appointed by and
serve at the discretion of the Secretary
of Commerce.

2. Members are appointed to the nine-
member committee for a period of 3
years. Committee members are selected
in accordance with applicable
Department of Commerce guidelines.
The Committee aims to have a balanced
representation, considering factors such
as geography, gender, tribal diversity,
expertise, and knowledge of census
procedures and activities. The
Committee aims to include members
from diverse backgrounds, including
State, local and tribal governments,
academia, media, research, community-
based organizations, and the private
sector. No employee of the Federal
government can serve as a member of
the Committee. Meeting attendance and
active participation in the activities of
the Advisory Committee are essential
for sustained committee membership.

Miscellaneous

1. Members of the Committee serve
without compensation, but receive
reimbursement for committee-related
travel and lodging expenses.

2. The Committee meets at least once
a year, but additional meetings may be
held as deemed necessary by the Census
Director or designated federal official.
All Committee meetings are open to the
public in accordance with the Federal
Advisory Committee Act.

Nomination Information

1. Nominations are requested as
described above.

2. Nominees should have expertise
and knowledge of the cultural patterns
and issues and/or data needs of their
American Indian and Alaska Native
communities. Such knowledge and
expertise are needed to provide advice
and recommendations to the Census
Bureau on how best to enumerate
American Indian and Alaska Native
populations and obtain complete and
accurate data on these populations.
Individuals, groups, or organizations
may submit nominations. A summary of
the candidate’s qualifications (resumé or
curriculum vitae) must be included in
the nomination letter. Nominees must
have the ability to participate in
Advisory Committee meetings and
tasks. Besides Committee meetings,
active participation may include
Committee assignments and
participation in conference calls and
working groups.

3. The Department of Commerce is
committed to equal opportunity in the
workplace and seeks diverse Committee
membership.

Dated: December 16, 2002.
Charles Louis Kincannon,
Director, Bureau of the Census.
[FR Doc. 02-31935 Filed 12—18-02; 8:45 am)|]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Bureau of the Census

Request for Nominations of Members
To Serve on the Census Advisory
Committee on the Asian Populations

AGENCY: Bureau of the Census,
Commerce.

ACTION: Notice of request for
nominations.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (5 United
States Code (U.S.C.) Appendix 2,
Section 10(a)(b)), the Bureau of the
Census (Census Bureau) requests
nominations of individuals to the

Census Advisory Committee on the
Asian Populations. Three seats on this
Committee currently are vacant. The
Census Bureau will consider
nominations received in response to this
Request for Nominations, as well as
from other sources. The SUPPLEMENTARY
INFORMATION section for this notice
provides Committee and membership
criteria.

DATES: Please submit nominations
January 21, 2003.

ADDRESSES: Please submit nominations
to Ms. Jeri Green, Chief, Census
Advisory Committees and Special
Populations Office, Bureau of the
Census, Department of Commerce,
Room 3627, Federal Building 3,
Washington, DC 20233, or by fax to
(301) 457-8608.

FOR FURTHER INFORMATION CONTACT: Ms.
Jeri Green, Chief, Census Advisory
Committee and Special Populations
Office, at the above address or by
telephone on (301) 763-2070.
SUPPLEMENTARY INFORMATION: The
Committee was established in
accordance with the Federal Advisory
Committee Act (Title 5, U.S.C.,
Appendix 2) in 1995. The following
provides information about the
Committee, membership, and
nomination process:

Objectives and Duties

1. The Committee provides an
organized and continuing channel of
communication between Asian
communities and the Census Bureau.

Committee members identify useful
strategies to reduce the differential
undercount for Asian populations, and
on ways data can be disseminated for
maximum usefulness to Asian
populations.

2. The Committee draws upon its
experience with Census 2000
procedures, results of decennial
evaluations, research studies, test
censuses, and other experiences to
provide advice and recommendations
on Census 2010 planning, the American
Community Survey, and related
decennial programs.

3. The Committee functions solely as
an advisory body under the Federal
Advisory Committee Act.

4. The Committee reports to the
Director of the Bureau of the Census.

Membership

1. Members are appointed by and
serve at the discretion of the Secretary
of Commerce.

2. Members are appointed to the nine-
member Committee for a period of three
years. Committee members are selected
in accordance with applicable
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Department of Commerce guidelines.
The Committee aims to have a balanced
representation, considering such factors
as geography, gender, ethnicity,
expertise, and knowledge of census
procedures and activities. The
Committee aims to include members
from diverse backgrounds, including
State, local governments, academia,
media, research, community-based
organizations, and the private sector. No
employee of the Federal government can
serve as a member of the Committee.
Meeting attendance and active
participation in the activities of the
Advisory Committee are essential for
sustained Committee membership.

Miscellaneous

1. Members of the Committee serve
without compensation, but receive
reimbursement for Committee-related
travel and lodging expenses.

2. The Committee meets at least once
a year, but additional meetings may be
held as deemed necessary by the Census
Director or designated federal official.
All Committee meetings are open to the
public in accordance with the Federal
Advisory Committee Act.

Nomination Information

1. Nominations are requested as
described above.

2. Nominees should have expertise
and knowledge of the cultural patterns
and issues and/or data needs of their
Asian communities. Such knowledge
and expertise are needed to provide
advice and recommendations to the
Census Bureau on how best to
enumerate Asian populations and
obtain complete and accurate data on
these populations. Individuals, groups
or organizations may submit
nominations. A summary of the
candidate’s qualifications (resumé or
curriculum vitae) must be included in
the nomination letter. Nominees must
have the ability to participate in
Advisory Committee meetings and
tasks. Besides Committee meetings,
active participation may include
Committee assignments and
participation in conference calls and
working groups.

3. The Department of Commerce is
committed to equal opportunity in the
workplace and seeks diverse Committee
membership.

Dated: December 16, 2002.

Charles Louis Kincannon,

Director, Bureau of the Census.

[FR Doc. 02—31936 Filed 12—18-02; 8:45 am]
BILLING CODE 3510-07—P

DEPARTMENT OF COMMERCE
Bureau of the Census

Request for Nominations of Members
To Serve on the Census Advisory
Committee on the Hispanic Population

AGENCY: Bureau of the Census,
Commerce.

ACTION: Notice of request for
nominations.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (5 United
States Code (U.S.C.) Appendix 2,
section 10(a)(b)), the Bureau of the
Census (Census Bureau) requests
nominations of individuals to the
Census Advisory Committee on the
Hispanic Population. Four seats on this
Committee currently are vacant. The
Census Bureau will consider
nominations received in response to this
Request for Nominations, as well as
from other sources. The SUPPLEMENTARY
INFORMATION section for this notice
provides Committee and membership
criteria.

DATES: Please submit nominations by
January 21, 2003.

ADDRESSES: Please submit nominations
to Ms. Jeri Green, Chief, Census
Advisory Committees and Special
Populations Office, Bureau of the
Census, Department of Commerce,
Room 3627, Federal Building 3,
Washington, DC 20233, or by fax to
(301) 457-8608.

FOR FURTHER INFORMATION CONTACT: Ms.
Jeri Green, Chief, Census Advisory
Committee and Special Populations
Office, at the above address or by
telephone on (301) 763-2070.
SUPPLEMENTARY INFORMATION: The
Committee was established in
accordance with the Federal Advisory
Committee Act (title 5, United States
Code (U.S.C.), Appendix 2) in 1995. The
following provides information about
the Committee, membership, and
nomination process:

Objectives and Duties

1. The Committee provides an
organized and continuing channel of
communication between Hispanic
communities and the Census Bureau.
Committee members identify useful
strategies to reduce the differential
undercount for the Hispanic population
and on ways data can be disseminated
for maximum usefulness to the Hispanic
population.

2. The Committee draws upon its
experience with Census 2000
procedures, results of decennial
evaluations, research studies, test
censuses, and other experiences to

provide advice and recommendations
on Census 2010 planning, the American
Community Survey, and related
decennial programs.

3. The Committee functions solely as
an advisory body under the Federal
Advisory Committee Act.

4. The Committee reports to the
Director of the Bureau of the Census.

Membership

1. Members are appointed by and
serve at the discretion of the Secretary
of Commerce.

2. Members are appointed to the nine-
member Committee for a period of three
years. Committee members are selected
in accordance with applicable
Department of Commerce guidelines.
The Committee aims to have a balanced
representation, considering such factors
as geography, gender, ethnicity,
expertise, and knowledge of census
procedures and activities. The
Committee aims to include members
from diverse backgrounds, including
State, local governments, academia,
media, research, community-based
organizations, and the private sector. No
employee of the Federal government can
serve as a member of the Committee.
Meeting attendance and active
participation in the activities of the
Advisory Committee are essential for
sustained committee membership.

Miscellaneous

1. Members of the Committee serve
without compensation, but receive
reimbursement for Committee-related
travel and lodging expenses.

2. The Committee meets at least once
a year, but additional meetings may be
held as deemed necessary by the Census
Director or designated Federal official.
All Committee meetings are open to the
public in accordance with the Federal
Advisory Committee Act.

Nomination Information

1. Nominations are requested as
described above.

2. Nominees should have expertise
and knowledge of the cultural patterns
and issues and/or data needs of their
Hispanic communities. Such knowledge
and expertise are needed to provide
advice and recommendations to the
Census Bureau on how best to
enumerate the Hispanic population and
obtain complete and accurate data on
this population. Individuals, groups or
organizations may submit nominations.
A summary of the candidate’s
qualifications (resumé or curriculum
vitae) must be included in the
nomination letter. Nominees must have
the ability to participate in Advisory
Committee meetings and tasks. Besides
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Committee meetings, active
participation may include Committee
assignments and participation in
conference calls and working groups.

3. The Department of Commerce is
committed to equal opportunity in the
workplace and seeks diverse Committee
membership.

Dated: December 16, 2002.
Charles Louis Kincannon,
Director, Bureau of the Census.
[FR Doc. 02—31937 Filed 12—18-02; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Bureau of the Census

Request for Nominations of Members
To Serve on the Census Advisory
Committee on the Native Hawaiian and
Other Pacific Islander Populations

AGENCY: Bureau of the Census,
Commerce.

ACTION: Notice of request for
nominations.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (5 United
States Code (U.S.C.) Appendix 2,
section 10(a)(b)), the Bureau of the
Census (Census Bureau) requests
nominations of individuals to the
Census Advisory Committee on the
Native Hawaiian and Other Pacific
Islander Populations. One seat on this
Committee currently is vacant. The
Census Bureau will consider
nominations received in response to this
Request for Nominations, as well as
from other sources. The SUPPLEMENTARY
INFORMATION section for this notice
provides Committee and membership
criteria.

DATES: Please submit nominations by
January 21, 2003.

ADDRESSES: Please submit nominations
to Ms. Jeri Green, Chief, Census
Advisory Committees and Special
Populations Office, Bureau of the
Census, Department of Commerce,
Room 3627, Federal Building 3,
Washington, DC 20233, or by fax to
(301) 457-8608.

FOR FURTHER INFORMATION CONTACT: Ms.
Jeri Green, Chief, Census Advisory
Committee and Special Populations
Office, at the above address or by
telephone on (301) 763-2070.
SUPPLEMENTARY INFORMATION: The
Committee was established in
accordance with the Federal Advisory
Committee Act (title 5, U.S.C.,
Appendix 2) in 1995. The following
provides information about the

Committee, membership, and
nomination process:

Objectives and Duties

1. The Committee provides an
organized and continuing channel of
communication between Native
Hawaiian and Other Pacific Islander
communities and the Census Bureau.
Committee members identify useful
strategies to reduce the differential
undercount for the population, and on
ways data can be disseminated for
maximum usefulness to the Native
Hawaiian and Other Pacific Islander
Populations.

2. The Committee draws upon its
experience with Census 2000
procedures, results of decennial
evaluations, research studies, test
censuses, and other experiences to
provide advice and recommendations
on Census 2010 planning, the American
Community Survey, and related
decennial programs.

3. The Committee functions solely as
an advisory body under the Federal
Advisory Committee Act.

4. The Committee reports to the
Director of the Bureau of the Census.

Membership

1. Members are appointed by and
serve at the discretion of the Secretary
of Commerce.

2. Members are appointed to the nine-
member Committee for a period of three
years. Committee members are selected
in accordance with applicable
Department of Commerce guidelines.
The Committee aims to have a balanced
representation, considering factors such
as geography, gender, ethnicity,
expertise, and knowledge of census
procedures and activities. The
Committee aims to include members
from diverse backgrounds, including
State, local governments, academia,
media, research, community-based
organizations, and the private sector. No
employee of the Federal government can
serve as a member of the Committee.
Meeting attendance and active
participation in the activities of the
Advisory Committee are essential for
sustained Committee membership.

Miscellaneous

1. Members of the Committee serve
without compensation, but receive
reimbursement or Committee-related
travel and lodging expenses.

2. The Committee meets at least once
a year, but additional meetings may be
held as deemed necessary by the Census
Director or designated Federal official.
All Committee meetings are open to the
public in accordance with the Federal
Advisory Committee Act.

Nomination Information

1. Nominations are requested as
described above.

2. Nominees should have expertise
and knowledge of the cultural patterns
and issues and/or data needs of Native
Hawaiian and Other Pacific Islander
communities. Such knowledge and
expertise are needed to provide advice
and recommendations to the Census
Bureau on how best to enumerate the
Native Hawaiian and Other Pacific
Islander Population and obtain
complete and accurate data on this
population. Individuals, groups or
organizations may submit nominations.
A summary of the candidate’s
qualifications (resumé or curriculum
vitae) must be included in the
nomination letter. Nominees must have
the ability to participate in Advisory
Committee meetings and tasks. Besides
Committee meetings, active
participation may include Committee
assignments and participation in
conference calls and working groups.

3. The Department of Commerce is
committed to equal opportunity in the
workplace and seeks diverse Committee
membership.

Dated: December 16, 2002.
Charles Louis Kincannon,
Director, Bureau of the Census.
[FR Doc. 02—31938 Filed 12—18-02; 8:45 am]
BILLING CODE 3510-07—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-412-803]

Industrial Nitrocellulose From the
United Kingdom; Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On August 12, 2002, the
Department of Commerce (the
Department) published the preliminary
results of the administrative review of
the antidumping duty order on
industrial nitrocellulose (INC) from the
United Kingdom (67 FR 52447). This
review covers one manufacturer/
exporter of the subject merchandise
(Imperial Chemical Industries, PLC).
The period of review (POR) is July 1,
2000, through June 30, 2001.

Based on our analysis of the
comments received, we have made
changes in the margin calculation.
Therefore, the final results differ from
the preliminary results. The final
weighted-average dumping margin for
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the reviewed firm is listed below in the
section entitled ‘“Final Results of
Review.”

EFFECTIVE DATE: December 19, 2002.
FOR FURTHER INFORMATION CONTACT:
Howard Smith or Michele Mire, Office
of AD/CVD Enforcement, Office 4,
Group II, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone (202)
482-5193 or (202) 482—-4711,
respectively.

SUPPLEMENTARY INFORMATION:

The Applicable Statute

Unless otherwise indicated, all
citations are to the Tariff Act of 1930,
as amended (the Act). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to 19
CFR Part 351 (2001).

Background

On August 12, 2002, the Department
published in the Federal Register the
preliminary results of the administrative
review of the antidumping duty order
on INC from the United Kingdom. See
Industrial Nitrocellulose from the
United Kingdom: Notice of Preliminary
Results of Antidumping Duty
Administrative Review, 67 FR 52447
(August 12, 2002).

In response to the Department’s
invitation to comment on the
preliminary results of this review,
Imperial Chemical Industries, PLC (ICI

or respondent) filed its case brief on
November 13, 2002. Green Tree
Chemical Technologies, Inc. (Green Tree
or petitioner) filed its rebuttal brief on
November 18, 2002.

Scope of Review

Imports covered by this review are
shipments of INC from the United
Kingdom. INC is a dry, white
amorphous synthetic chemical with a
nitrogen content between 10.8 and 12.2
percent, and is produced from the
reaction of cellulose with nitric acid.
INC is used as a film-former in coatings,
lacquers, furniture finishes, and printing
inks. The scope of this order does not
include explosive grade nitrocellulose,
which has a nitrogen content of greater
than 12.2 percent.

INC is currently classified under
Harmonized Tariff Schedule of the
United States (HTSUS) item number
3912.20.0000. While the HTS
classification number is provided for
convenience and Customs purposes, the
written description remains dispositive
as to the scope of the product coverage.

Verification

As provided in section 782(i) of the
Act, we verified the information
submitted by the respondent for use in
our final results. We used standard
verification procedures including
examination of relevant accounting and
production records, and original source
documents provided by the respondent.

Analysis of Comments Received

The issue raised in the case and
rebuttal briefs submitted by parties to
this administrative review is addressed
in the “Issues and Decision
Memorandum” (Decision
Memorandum) from Bernard T. Carreau,
Deputy Assistant Secretary for Import
Administration, to Faryar Shirzad,
Assistant Secretary for Import
Administration, dated December 10,
2002, which is hereby adopted by this
notice. This issue is identified in the
attached appendix to this notice. Parties
can find a complete discussion of the
issue raised in this review and the
corresponding recommendation in this
public memorandum, which is on file in
the Central Records Unit, room B—-099,
of the main Department building. In
addition, a complete version of the
Decision Memorandum can be accessed
directly on the Web at http://
ia.ita.doc.gov. The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Changes Since the Preliminary Results

Based on our analysis of comments
received, we have made certain changes
in the margin calculation. These
changes are discussed in the relevant
sections of the Decision Memorandum.

Final Results of Review

We determine that the following
weighted-average percentage margin
exists for the period July 1, 2000,
through June 30, 2001:

Manufacturer/exporter

Weighted-aver-
age percent
margin

Imperial ChemiCal INAUSEIIES, PLC ......ooi ittt ettt ettt et e e e ettt e e e be e e e auee e e e be e e e e sbe e e e sbe e e e sb e e e ambeeeeasbeeeasbeeeannbeeesnnneeenen

3.06 percent.

Assessment

The Department will determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. In accordance with 19 CFR
351.212(b)(1), we have calculated an
importer-specific assessment rate for
merchandise subject to this review. The
Department will issue appropriate
assessment instructions directly to the
Customs Service within 15 days of
publication of these final results of
review. We will direct the Customs
Service to assess the resulting
assessment rates against the entered
customs values of the subject
merchandise on each of the importer’s
entries during the review period.

Cash Deposit Requirements

The following cash deposit
requirements will be effective for all
shipments of subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of this notice of final
results of administrative review, as
provided by section 751(a)(1) of the Act:
(1) The cash deposit rate for the
reviewed company will be that rate
established in the final results of this
review; (2) for previously reviewed or
investigated companies not listed above,
the cash deposit rate will continue to be
the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review, or the original
less-than-fair-value (LTFV)
investigation, but the manufacturer is,

the cash deposit rate will be the rate
established in the most recent final
results for the manufacturer of the
merchandise; and (4) the cash deposit
rate for all other manufacturers or
exporters will continue to be 11.13
percent, the “all-others” rate established
in the LTFV investigation (55 FR 21055,
May 22, 1990).

These deposit requirements, when
imposed, shall remain in effect until
publication of the final results of
administrative review for a subsequent
review period.

Notification to Importers

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
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prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

Administrative Protective Orders

This notice also serves as the only
reminder to parties subject to
administrative protective orders (APOs)
of their responsibility concerning the
return or destruction of proprietary
information disclosed under an APO in
accordance with 19 CFR 351.305 of the
Department’s regulations. Timely
written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

This administrative review and notice
are issued and published in accordance
with sections 751(a)(1) and 777(i)(1) of
the Act.

Dated: December 10, 2002.
Faryar Shirzad,

Assistant Secretary for Import
Administration.

Appendix—Issue in Decision
Memorandum

1. Whether the Department Should
Calculate the Net Interest Expense Ratio
Based on the Fiscal Year Financial
Statements of the Subsidiary, Nobel’s
Explosives Company, Ltd. (NEC), rather than
the Fiscal Year Consolidated Financial
Statements of the Parent, Imperial Chemical
Industries, PLC (ICI).

[FR Doc. 02—31975 Filed 12—18-02; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE
International Trade Administration

Applications for Duty-Free Entry of
Scientific Instruments

Pursuant to section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651; 80 Stat. 897; 15 CFR part
301), we invite comments on the
question of whether instruments of
equivalent scientific value, for the
purposes for which the instruments
shown below are intended to be used,
are being manufactured in the United
States.

Comments must comply with 15 CFR
301.5(a)(3) and (4) of the regulations and
be filed within 20 days with the
Statutory Import Programs Staff, U.S.

Department of Commerce, Washington,
DC 20230. Applications may be
examined between 8:30 a.m. and 5 p.m.
in Suite 4100W, U.S. Department of
Commerce, Franklin Court Building,
1099 14th Street, NW., Washington, DC.

Docket Number: 02—047. Applicant:
National Institutes of Health, NIAMS/
LSBR, 50 South Drive, Building 50,
Room 1517, Bethesda, MD 20892-8025.
Instrument: Electron Microscope, Model
Tecnai 12 TWIN. Manufacturer: FEI
Company, The Netherlands. Intended
Use: The instrument is intended to be
used to study retroviruses such as HIV
(human immunodeficiency virus—the
AIDS pathogen) and herpesviruses, such
as herpes simplex type 1. By comparing
tomograms of different individual
particles, their variability in populations
and their conserved features will be
systemically characterized. Also, the
instrument will be used to characterize
the infection process whereby these
viruses recognize, attach to, and enter
susceptible cells. The viruses will be
allowed to infect cultured cells, which
will then be embedded, sectioned and
visualized by tomography. Application
accepted by Commissioner of Customs:
November 19, 2002.

Docket Number: 02—048. Applicant:
National Institutes of Health, National
Institute of Mental Health, Division of
Intramural Research, Molecular Imaging
Branch, PET Radiopharmaceutical
Sciences Section, 10 Center Drive,
Building 10, Room B3C346A, Bethesda,
MD 20892—-0135. Instrument: (2) each
Multi-Tasking Radiosynthesis Devices
with Accessories. Manufacturer:
Synthia Lab System Sweden AB,
Sweden. Intended Use: The instruments
are intended to be used in a
radiochemistry laboratory for the
synthesis of radiolabeled drugs, which
will be evaluated as probes of the
chemistry of the living human and
nonhuman primate brain. The synthesis
involves use of high levels of
radioactivity (up to 1,000 mCi), with
gamma emission of high energy and
high penetration. The instruments will
operate the chemical synthesis devices
without direct human contact and will,
therefore, decrease radiation exposure to
the workers. Application accepted by
Commissioner of Customs: November
22, 2002.

Docket Number: 02—049. Applicant:
Howard Hughes Medical Institute,
Center for Neural Science, New York
University, 4 Washington Place, Room
809, New York, NY 10003. Instrument:
Multisync Clinton Monoray monitor
and FE-1 Goggles. Manufacturer:
Cambridge Research Systems Ltd.,
United Kingdom. Intended Use: The
instruments are intended to be used to

study stereoscopic vision in non-human
primates. Behavioral measurements will
be made of the animals’ ability to
achieve stereoscopic depth perception.
The animals will be trained to indicate
stimulus quality based on their
binocular visual status. The studies are
designed to define the degree of
binocular function that is required for
stereoscopic vision. The information
will be important in future management
of visual disorders in humans.
Application accepted by Commissioner
of Customs: November 26, 2002.

Gerald A. Zerdy,
Program Manager, Statutory Import Programs

Staff.
[FR Doc. 02—31974 Filed 12—18-02; 8:45 am]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Ohio State University, et al. Notice of
Consolidated Decision on Applications
for Duty-Free Entry of Electron
Microscopes

This is a decision consolidated
pursuant to Section 6(c) of the
Educational, Scientific, and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, 80 Stat. 897; 15 CFR part
301). Related records can be viewed
between 8:30 a.m. and 5 p.m. in Suite
4100W, Franklin Court Building, U.S.
Department of Commerce, 1099 14th
Street, NW., Washington, DC.

Docket Number: 02—041. Applicant:
Ohio State University, Columbus, OH
43210. Instrument: Electron Microscope,
Model Tecnai F20 S-TWIN.
Manufacturer: FEI Company, The
Netherlands. Intended Use: See notice at
67 FR 64096, October 17, 2002. Order
Date: March 16, 2001.

Docket Number: 02—-044. Applicant:
Dartmouth College, Hanover, NH 03755.
Instrument: Electron Microscope, Model
JEM—-1010. Manufacturer: JEOL Ltd.,
Japan. Intended Use: See notice at 67 FR
70406, November 22, 2002. Order Date:
June 25, 2002.

Docket Number: 02—045. Applicant:
University of Vermont, Burlington, VT
05405. Instrument: Electron Microscope,
Model Tecnai 12 TWIN. Manufacturer:
FEI Company, The Netherlands.
Intended Use: See notice at 67 FR
64097, October 17, 2002. Order Date:
December 27, 2001.

Docket Number: 02—046. Applicant:
Brandeis University. Instrument:
Electron Microscope, Model Tecnai F30
TWIN. Manufacturer: FEI Company,
The Netherlands. Intended Use: See
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notice at 67 FR 70406, November 22,
2002. Order Date: July 31, 2002.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as these
instruments are intended to be used,
was being manufactured in the United
States at the time the instruments were
ordered. Reasons: Each foreign
instrument is a conventional
transmission electron microscope
(CTEM) and is intended for research or
scientific educational uses requiring a
CTEM. We know of no CTEM, or any
other instrument suited to these
purposes, which was being
manufactured in the United States at the
time of order of each instrument.

Gerald A. Zerdy,
Program Manager, Statutory Import Programs

Staff.
[FR Doc. 02—-31973 Filed 12—18-02; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Notice of Allocation of Tariff Rate
Quotas on the Import of Certain
Worsted Wool Fabrics for Calendar
Year 2003

AGENCY: Department of Commerce,
International Trade Administration.
ACTION: Notice of allocation of 2003
worsted wool fabric tariff rate quota.

SUMMARY: The Department of Commerce
(Department) has determined the
allocation for calendar year 2003 of
imports of certain worsted wool fabrics
under tariff rate quotas established by
Title V of the Trade and Development
Act of 2000 as amended by the Trade
Act of 2002. The companies that are
being provided an allocation are listed
below.

FOR FURTHER INFORMATION CONTACT:
Sergio Botero, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4058.

SUPPLEMENTARY INFORMATION:

Background

Title V of the Trade and Development
Act of 2000 (The Act) as amended by
the Trade Act of 2002 creates two tariff
rate quotas, providing for temporary
reductions in the import duties on two
categories of worsted wool fabrics
suitable for use in making suits, suit-
type jackets, or trousers. For worsted
wool fabric with average fiber diameters
greater than 18.5 microns (Harmonized
Tariff Schedule of the United States
(HTS) heading 9902.51.11), the

reduction in duty is limited to 4,500,000
square meters per year. For worsted
wool fabric with average fiber diameters
of 18.5 microns or less (HTS heading
9902.51.12), the reduction is limited to
3,500,000 square meters per year. The
Act requires the President to ensure that
such fabrics are fairly allocated to
persons (including firms, corporations,
or other legal entities) who cut and sew
men’s and boys’ worsted wool suits and
suit-like jackets and trousers in the
United States and who apply for an
allocation based on the amount of such
suits cut and sewn during the prior
calendar year. Presidential Proclamation
7383, of December 1, 2000, authorized
the Secretary of Commerce to allocate
the quantity of worsted wool fabric
imports under the tariff rate quotas. On
January 22, 2001 the Department
published regulations establishing
procedures for applying for, and
determining, such allocations. 66 FR
6459, 15 CFR 335.

On August 28, 2002, the Department
published a notice soliciting
applications for an allocation of the
2003 tariff rate quotas with a closing
date of September 27, 2002. The
Department received timely
applications for the HTS 9902.51.11
tariff rate quota from 15 firms. The
Department received timely
applications for the HTS 9902.51.12
tariff rate quota from 14 firms. All
applicants were determined eligible for
an allocation.

Most applicants submitted data on a
business confidential basis. As
allocations to firms were determined on
the basis of this data, the Department
considers individual firm allocations to
be business confidential.

Firms That Received Allocations

1. HTS 9902.51.11, FABRICS, OF WOR-
STED WOOL, WITH AVERAGE FIBER DIAME-
TER GREATER THAN 18.5 MICRON, CER-
TIFIED BY THE IMPORTER AS SUITABLE
FOR USE IN MAKING SUITS, SUIT-TYPE
JACKETS, OR TROUSERS (PROVIDED FOR
IN  SUBHEADING 5112.11.60 AND
5112.19.95)

Amount allocated: 4,500,000 square meters.

Companies Receiving Allocation:

American Fashion, Inc.--Chula Vista, CA
Bowdon Manufacturing Co., Inc--Bowdon, GA
Calvin Clothing Company, Inc.--Scranton, PA
Corbin Ltd.--Ashland, KY

Hartmarx Corporation--Chicago, IL

Hartz & Company, Inc.--Frederick, MD

Hugo Boss Cleveland, Inc--Cleveland, TN
JA Apparel Corp.--New York, NY

John H. Daniel Co.--Knoxville, TN

Majer Brands Company, Inc.-Hanover, PA
Saint Laurie Ltd--New York, NY

Sewell Clothing Company, Inc.--Bremen, GA
Southwick Clothing L.L.C.--Lawrence, MA
Toluca Garment Company-Toluca, IL

The Tom James Co.--Franklin, TN

2. HTS 9902.51.12, FABRICS, OF WOR-
STED WOOL, WITH AVERAGE FIBER DIAME-
TER OF 18.5 MICRON OR LESS, CERTIFIED
BY THE IMPORTER AS SUITABLE FOR USE
IN MAKING SUITS, SUIT-TYPE JACKETS, OR
TROUSERS (PROVIDED FOR IN SUB-
HEADING 5112.11.30 AND 5112.19.60)

Amount allocated: 3,500,000 square meters.

Companies Receiving Allocation:
American Fashion, Inc.--Chula Vista, CA
Brooks Brothers--New York, NY
Hartmarx Corporation--Chicago, IL
Hartz & Company, Inc.--Frederick, MD
Hugo Boss Cleveland, Inc.--Cleveland, TN
JA Apparel Corp.--New York, NY
John H. Daniel Co.--Knoxville, TN
Majer Brands Company, Inc.-Hanover, PA
Martin Greenfield--Brooklyn, NY
Saint Laurie Ltd--New York, NY
Sewell Clothing Company, Inc.--Bremen, GA
Southwick Clothing L.L.C.--Lawrence, MA
Toluca Garment Compan-Toluca, IL
The Tom James Co.--Franklin, TN

Dated: December 13, 2002.

James C. Leonard III,

Deputy Assistant Secretary for Textiles,
Apparel and Consumer Goods Industries,
Department of Commerce.

[FR Doc.02—-31939 Filed 12—18-02; 8:45 am)]

BILLING CODE 3510-DR-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 111202A]

Taking and Importing Marine
Mammals; Taking Marine
Mammalsincidental to Construction
and Operation of Offshore Oil and Gas
Facilities in the Beaufort Sea

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of a letter of
authorization.

SUMMARY: In accordance with the
Marine Mammal Protection Act
(MMPA), as amended, and
implementing regulations, notification
is hereby given that a letter of
authorization (LOA) to take a small
number of marine mammals incidental
to the production of offshore oil and gas
at the Northstar development in the
Beaufort Sea off Alaska has been issued
to BP Exploration (Alaska), Anchorage,
AK (BPXA).

DATES: This LOA is effective from
December 9, 2002, until December 9,
2003.

ADDRESSES: A copy of BPXA'’s letter
and/or the LOA may be obtained by
writing to the Office of Protected
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Resources, NMFS, 1315 East-West
Highway, Silver Spring, MD 20910, or
by telephoning one of the contacts listed
here.

FOR FURTHER INFORMATION CONTACT:
Kenneth R. Hollingshead (301) 713—
2055, ext. 128, or Bradley Smith (907)
271-5006.

SUPPLEMENTARY INFORMATION: Section
101(a)(5)(A) of the MMPA (16 U.S.C.
1361 et seq.) directs NMFS to allow, on
request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region, if certain findings
are made by NMFS and regulations are
issued. Under the MMPA, the term
“taking” means to harass, hunt, capture,
or kill or to attempt to harass, hunt,
capture or kill marine
mammals.Permission may be granted for
periods up to 5 years if NMFS finds,
after notification and opportunity for
public comment, that the taking will
have a negligible impact on the species
or stock(s) of marine mammals, will not
have an unmitigable adverse impact on
the availability of the species or stock(s)
of marine mammals for subsistence
uses, and if regulations are prescribed
setting forth the permissible methods of
taking and the requirements pertaining
to the monitoring and reporting of such
taking. Regulations governing the taking
of marine mammals incidental to
construction and operation of the
offshore oil and gas facility at Northstar
in the Beaufort Sea were published and
made effective on May 25, 2000 (65 FR
34014), and remain in effect until May
25, 2005.

Summary of Request

On September 25, 2002, NMFS
received a request from BPXA for a
renewal of an LOA issued on September
28, 2000 (65 FR 58265) and reissued on
December 14, 2001 (66 FR 65923,
December 21, 2001), for the taking of
marine mammals incidental to oil
production operations at Northstar,
under section 101(a)(5)(A) of the
MMPA. This request contained
information in compliance with 50 CFR
216.209, which updated information
provided in BPXA’s original application
for takings incidental to construction
and operations at Northstar. The current
LOA for the taking of marine mammals
incidental to oil production at the
Northstar facility will expire on
November 30, 2002.

Impacts on marine mammals may
occur through noise from barge,
helicopter traffic, drilling, and other
noise sources on the platform. Impacts

may also result if there is an oil spill
resulting from production. While noise
impacts on marine mammals will be
low (this structure will make less noise
than standard jack-up rigs, the concrete
island drilling structure, or seismic
activity), bowhead whales will likely
hear the noise at distances up to 10 km
(6.2 mi) from the island. In addition,
there may be some harassment, injury,
or mortality of ringed seals during ice
road construction. Noise impacts may
result in the harassment of
approximately 215 bowheads, 5 gray
whales and 15 beluga whales. Year-
round operations at Northstar may
result in the harassment of up to
approximately 95 ringed seals and 1
bearded seal being harassed and the
incidental mortality of up to 5 ringed
seal pups.

As oil spills are highly unlikely,
impacts on marine mammals from an oil
spill are also unlikely to take place.
However, in order to mitigate the
potential for impacts on bowheads and
the subsistence use of bowheads, BPXA
has confirmed to NMFS that it will not
drill into oil-bearing strata during
periods of open water or broken ice,
essentially the time period between June
13 and ending with the presence of 18
inches of continuous ice cover for one-
half mile in all directions. This
mitigation is due to the present lack of
adequate ability to clean up after an oil
spill has occurred. Additional
mitigation has been proposed by BPXA
to the North Slope Borough native
community to ensure that, in the event
that an oil spill did occur, it would not
have an unmitigable adverse impact on
the subsistence use of the bowhead
whale.

National Environmental Policy Act
(NEPA)

In accordance with section 6.01 of the
National Oceanic and Atmospheric
Administration (NOAA) Administrative
Order 216—6 (Environmental Review
Procedures for Implementing the
National Environmental Policy Act ,
May 20, 1999), NMFS has analyzed both
the context and intensity of this action
and determined, based on a
programmatic NEPA assessment
conducted on the impact of NMFS’
rulemaking for the issuance of IHAs (61
FR 15884; April 10, 1996); the Corps of
Engineers’ 1998 Final Environmental
Impact Statement for Northstar
construction and oil production; and the
contents, results, and analyses of BP’s
marine mammal monitoring program
from 1999 through October, 2002, will
not individually or cumulatively result
in a significant impact on the quality of
the human environment as defined in

40 CFR 1508.27. Therefore, based on
this analysis, the action of issuing an
LOA governing the incidental taking of
marine mammals, by harassment for this
activity meets the definition of a
“Categorical Exclusion” as defined
under NOAA Administrative Order
216—6 and is exempted from further
environmental review.

Endangered Species Act

On March 4, 1999, NMFS concluded
consultation, under the Endangered
Species Act, with the U.S. Army Corps
of Engineers on permitting the
construction and operation at the
Northstar site. The finding of that
consultation was that construction and
operation at Northstar is not likely to
jeopardize the continued existence of
the bowhead whale stock. Because
issuance of a small take authorization to
BPXA under section 101(a)(5)(A) of the
MMPA is a Federal action, NMFS has
completed section 7 consultation on this
action. The finding of this consultation
was that the issuance of the subject
small take authorization was unlikely to
adversely affect the bowhead whale.

Determinations

In NMFS'’ final 5—year rule notice
published on May 25, 2000 (63 FR
32207), and in the notice published on
December 21, 2001 (66 FR 65923)
regarding the LOA for oil production at
Northstar and in internal supporting
documentation, NMFS has determined,
that the taking of marine mammals
incidental to oil production operations
at the Northstar offshore oil and gas
facility in state and federal waters, will
not result in more than the incidental
taking of small numbers of bowhead
whales, beluga whales, ringed seals,
and, possibly California gray whales,
bearded seals and spotted seals. NMFS
noted in addition, that the taking will
have only a negligible impact on these
marine mammal stocks, would not have
an unmitigable adverse impact on the
availability of these species or stocks for
taking for subsistence uses, and would
result in the least practicable impact on
these stocks. As the results from the
monitoring program carried out since
1999 have not indicated that the
determinations made in 2000 and 2001
were in error, nor that estimated levels
of incidental harassment have been
exceeded, and as the activity that was
reviewed in 2001 (oil production
activities) has not changed, these
determinations remain valid.
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Dated: December 9, 2002.
Laurie K. Allen,

Acting Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 02—31982 Filed 12—18-02; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 121102A]

Marine Fisheries Advisory Committee;
Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: Notice is hereby given of
meetings of the Marine Fisheries
Advisory Committee (MAFAC) from
January 7 through 10, 2003.

DATES: The meetings are scheduled as
follows:
January 7, 2003, 8 a.m. - 5:30 p.m.
January 8, 2003, 8:30 a.m. - 5:30 p.m.
January 9, 2003, 9 a.m. - 5 p.m.
January 10, 2003, 8 a.m. - 12 noon

ADDRESSES: The meetings will be held at
Hotel Washington, 515 15th Street, NW,
Washington D.C. Requests for special
accommodations may be directed to
MAFAC, Office of Constituent Services,
NMFS, 1315 East-West Highway, Silver
Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Laurel Bryant, Designated Federal
Official; telephone: (301) 713-9501 ext.
171.

SUPPLEMENTARY INFORMATION: As
required by section 10(a) (2) of the
Federal Advisory Committee Act, 5
U.S.C. App. (1982), notice is hereby
given of meetings of MAFAC. MAFAC
was established by the Secretary of
Commerce (Secretary) on February 17,
1972, to advise the Secretary on all
living marine resource matters that are
the responsibility of the Department of
Commerce. This Committee ensures that
the living marine resource policies and
programs of the Nation are adequate to
meet the needs of commercial and
recreational fisheries, and of
environmental, state, consumer,
academic, tribal, and other national
interests.

Matters to Be Considered
January 7, 20003

Orientation and program briefings for
new MAFAC members.

January 8, 2003

Overview of NOAA Fisheries,
including progress toward regulatory
streamlining efforts, agency’s
assessment of its progress in
implementing the Sustainable Fishing
Act, and progress toward a national
bycatch strategy. The key challenges
and priorities for 2003 will be discussed
along with MAFAC’s role in
contributing to those priorities. Topics
for discussion include reauthorization
of the Magnuson-Stevens Fishery
Conservation and Management
Act(Magnuson-Stevens Act) and various
management components such as
individual fishing quotas, overcapacity
and the national standards under the
Magnuson-Stevens Act. In addition,
MAFAC will receive a report on a draft
technical guidance document for
implementing ecosystem management
approaches for marine resource
management.

January 9, 2003

Committee will review it’s operation,
policy and structure and address any
operational and organizational
modifications as well as conduct

subcommittee work on identified issues.

January 10, 2003

Committee will make final reports to
NOAA Fisheries and adjourn.

Time will be set aside for public
comment on agenda items.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to MAFAC (see
ADDRESSES).

Dated: December 16, 2002.
John Oliver,
Deputy Assistant Administrator for
Operations,National Marine Fisheries
Service.
[FR Doc. 02-31981 Filed 12—18-02; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 120302A]

Magnuson-Stevens Act Provisions;
Atlantic Highly Migratory Species;
Exempted Fishing and Scientific
Research Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of 2003 Exempted
Fishing and Scientific Research Permits;
request for comments.

SUMMARY: NMFS announces the intent
to issue Exempted Fishing Permits
(EFPs) and Scientific Research Permits
(SRPs) for the collection of Atlantic
highly migratory species (HMS). These
EFPs/SRPs would authorize collections
of a limited number of tunas, swordfish,
billfishes, and sharks from Federal
waters in the Atlantic Ocean and Gulf
of Mexico for the purposes of scientific
data collection and public display.
Generally, the EFPs will be valid
through December 31, 2003. NMFS also
announces the intent to issue EFPs upon
receiving applications from U.S.
fishermen whose vessels fish for
Atlantic HMS while operating under
contract within the Exclusive Economic
Zone of other nations. These EFPs
would allow a U.S. fishing vessel to fish
so as to be consistent with another
country’s regulations without violating
U.S. regulations, and would ensure that
such vessels report to the proper
authorities.

DATES: Written comments on these
collection, research and fishing
activities will be considered by NMFS
in issuing such EFPs/SRPs if received
on or before January 3, 2003.
ADDRESSES: Send comments to
Christopher Rogers, Chief, Highly
Migratory Species Management Division
(F/SF1), NMFS, 1315 East-West
Highway, Silver Spring, MD 20910. The
EFP/SRP applications and copies of the
regulations under which EFPs/SRPs are
issued may also be requested from this
address. Comments also may be sent via
facsimile (fax) to (301)713—-1917.
Comments will not be accepted if
submitted via e-mail or Internet.
FOR FURTHER INFORMATION CONTACT:
Heather Stirratt or Sari Kiraly, 301-713—
2347; fax: 301-713-1917.
SUPPLEMENTARY INFORMATION: EFPs and
SRPs are requested and issued under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (16 U.S.C. 1801 et seq.) and/or the
Atlantic Tunas Convention Act (16
U.S.C. 971 et seq.). Regulations at 50
CFR 600.745 and 50 CFR 635.32 govern
scientific research activity, exempted
fishing, and exempted educational
activity with respect to Atlantic HMS.
Issuance of EFPs and/or SRPs may be
necessary because possession of certain
shark species is prohibited, possession
of billfishes on board commercial
fishing vessels is prohibited, and
because the commercial fisheries for
bluefin tuna, swordfish and large coastal
sharks may be closed for extended
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periods, during which collection of live
animals and/or biological samples
would otherwise be prohibited. In
addition, NMFS regulations at 50 CFR
635.32 regarding implantation or
attachment of archival tags in Atlantic
HMS require prior authorization and a
report on implantation activities.

NMFS seeks public comment on its
intention to issue EFPs for the purpose
of collecting biological samples under
at-sea fisheries observer programs.
NMEFS intends to issue EFPs to any
NMFS or NMFS-approved observer to
bring onboard and possess, for scientific
research purposes, biological sampling,
measurement, etc., any Atlantic
swordfish, Atlantic shark, or Atlantic
billfish, provided the fish is a
recaptured tagged fish, a dead fish prior
to being brought onboard, or specifically
authorized for sampling by the Director
of the Office of Sustainable Fisheries at
the request of the Southeast Fisheries
Science Center or Northeast Fisheries
Science Center. On average, several
hundred swordfish and sharks are
collected by at-sea observers under such
EFPs any given year.

Collection of bluefin tuna may be
authorized for scientific research, age
and growth, genetic, and spawning
studies. In 2002, five permits for bluefin
tuna archival tagging and research were
issued.

EFP and SRP applications will also be
considered for experiments addressing
gear modifications to reduce bycatch in
the Atlantic HMS pelagic longline
fisheries. In 2002, NMFS issued one EFP
allowing commercial fishing vessels to
assist NOAA scientists in conducting
bycatch reduction experiments in the
Northeast Distant Waters of the Grand
Banks.

NMFS intends to continue to issue
EFPs to vessel operators requesting
offloading windows in the Atlantic
Swordfish fishery, in the event the
swordfish fishery is closed and a vessel
is not equipped with a vessel
monitoring system (VMS) that would
enable it to remain at sea after the
announced closure date. NMFS
anticipates that commercial EFP
applicants would be captains of larger
vessels out on extended trips at the time
of a closure announcement. These
applicants would benefit from delayed
offloading by avoiding market gluts and
cold storage problems. Based on an
October 16, 2002, court order, NMFS
expects to re-establish the regulations
requiring VMS on HMS vessels with
pelagic long line on board. When that
occurs, EFPs to allow delayed offloading
would no longer be required.

NMEF'S also seeks public comment on
its intention to issue EFPs for distant

water pelagic longline vessels for the
purpose of expanding access of U.S.
vessels into other markets while
continuing to collect information about
U.S. fishing effort and landings. NMFS
will consider applications from any U.S.
Atlantic pelagic longline vessel. NMFS
intends to issue such EFPs to any U.S.
vessel fishing under contract to another
nation, provided its landings and
discards are consistent with ICCAT
recommendations and, due to the
requirements of the contract, those
landings are being reported to ICCAT by
that other nation or otherwise
appropriately accounted for.

NMFS is also seeking public comment
on its intention to issue EFPs for the
collection of restricted species of sharks
for the purpose of public display. In the
Final Fishery Management Plan for
Atlantic Tunas, Swordfish and Sharks
(HMS FMP), NMFS established a public
display quota of 60 metric tons wet
weight for this purpose. NMFS has
preliminarily determined that up to
3,000 sharks could be taken with this
current quota. NMFS believes that
harvesting this amount for public
display will have a minimal impact on
the stock. In 2002, eight EFPs, which
authorized the collection of 695 sharks
for display purposes, were issued. Of
these authorized collections, only 42
sharks have been reported taken to date.

Generally, the authorized collections
or exemptions would involve activities
otherwise prohibited by regulations
implementing the HMS FMP and
Amendment 1 to the Atlantic Billfish
Fishery Management Plan. The EFPs, if
issued, may authorize recipients to fish
for and possess tunas, billfishes,
swordfish, and sharks outside the
applicable Federal commercial seasons,
size limits and retention limits, or to
fish for and possess prohibited species.

NMFS is in the process of
restructuring the procedures for issuing
Federal EFPs/SRPs for highly migratory
species. NMFS initiated this process by
publishing a Notice of Intent to prepare
an Environmental Impact Statement
(EIS) for Amendment 1 to the Fishery
Management Plan for Atlantic Tunas,
Swordfish and Sharks on November 15,
2002 (64 FR 69236). While the
Amendment is anticipated to focus
primarily upon shark management
measures, consideration will be given to
revising the EFP/SRP issuance
procedures for all Atlantic HMS. NMFS
intends to publish an Issues and
Options paper summarizing the
different permitting options under
consideration and will announce the
availability of this document at a later
date.

Additionally, on December 6, 2002
(64 FR 72629), NMFS published a
proposed rule that suggests modification
of existing regulations to improve
accountability of exempted fishing
activities involving Atlantic HMS. If the
proposed changes are implemented,
permits would be issued under the
current regulations and would be valid
until the new regulations become
effective, at which time revised permits
may be issued.

Final decisions on the issuance of any
EFPs/SRPs will depend on the
submission of all required information
about the proposed activities, NMFS’
review of public comments received on
this notice, consistency with
conclusions in the Final Environmental
Impact Statement (EIS)contained in the
Final HMS FMP (64 FR 13575; March
19, 1999) and any subsequent
Environmental Assessments (EAs) and
any consultations with any appropriate
Regional Fishery Management Councils,
states, or Federal agencies. NMFS does
not anticipate any environmental
impacts from the issuance of these EFPs
other than impacts already assessed in
the Final HMS FMP and subsequent
EAs.

Authority: 16 U.S.C. 971 et seq. and 16
U.S.C. 1801 et seq.

Dated: December 13, 2002.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02—31983 Filed 12—18-02; 8:45 am]
BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Request for Public Comments on
Commercial Availability Request under
the United States-Caribbean Basin
Trade Partnership Act (CBTPA)

December 17, 2002.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Request for public comments
concerning a request for a determination
that two patented fusible interlining
fabrics, used in the construction of
waistbands, cannot be supplied by the
domestic industry in commercial
quantities in a timely manner under the
CBTPA.

SUMMARY: On December 12, 2002 the
Chairman of CITA received a petition
from Levi Strauss and Co. alleging that
a certain ultra-fine Lycra crochet
material cannot be supplied by the
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domestic industry in commercial
quantities in a timely manner. The
petition requests that apparel of such
fabrics be eligible for preferential
treatment under the CBTPA. CITA
hereby solicits public comments on this
request, in particular with regard to
whether such fabrics can be supplied by
the domestic industry in commercial
quantities in a timely manner.
Comments must be submitted by
January 3, 2003 to the Chairman,
Committee for the Implementation of
Textile Agreements, Room 3001, United
States Department of Commerce, 14th
and Constitution Avenue, NW.,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Richard Stetson, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-3400.

SUPPLEMENTARY INFORMATION:

Authority: Section 213(b)(2)(A)(v)(II) of the
Caribbean Basin Economic Recovery Act, as
added by Section 211(a) of the CBTPA;
Section 6 of Executive Order No. 13191 of
January 17, 2001.

Background:

The CBTPA provides for quota- and
duty-free treatment for qualifying textile
and apparel products. Such treatment is
generally limited to products
manufactured from yarns and fabrics
formed in the United States or a
beneficiary country. The CBTPA also
provides for quota-and duty-free
treatment for apparel articles that are
both cut (or knit-to-shape) and sewn or
otherwise assembled in one or more
CBTPA beneficiary countries from fabric
or yarn that is not formed in the United
States or a beneficiary country, if it has
been determined that such fabric or yarn
cannot be supplied by the domestic
industry in commercial quantities in a
timely manner. In Executive Order No.
13191, the President delegated to CITA
the authority to determine whether
yarns or fabrics cannot be supplied by
the domestic industry in commercial
quantities in a timely manner under the
CBTPA and directed CITA to establish
procedures to ensure appropriate public
participation in any such determination.
On March 6, 2001, CITA published
procedures that it will follow in
considering requests. (66 FR 13502).

On December 12, 2002 the Chairman
of CITA received a petition from Levi
Strauss and Co. alleging that certain
ultra-fine Lycra crochet outer-fusible
material with a fold line that is knitted
into the fabric and a fine Lycra crochet
inner-fusible material with an adhesive
coating that is applied after going
through a finishing process to remove

all shrinkage from the product,
classified under item 5903.90.2500 of
the Harmonized Tariff Schedule of the
United States (HTSUS), for use in
apparel articles (waistbands), cannot be
supplied by the domestic industry in
commercial quantities in a timely
manner and requesting quota- and duty-
free treatment under the CBTPA for
apparel articles that are both cut and
sewn in one or more CBTPA beneficiary
countries from such fabrics.

The two fabrics at issue are:

Fusible Interlining 1 -

An ultra-fine Lycra crochet outer-
fusible material with a fold line that is
knitted into the fabric. A patent is
pending for this fold-line fabric.

The fabric is a 45mm wide base
substrate, crochet knitted in narrow
width, synthetic fiber based (49%
polyester/43% elastane/8% nylon with
a weight of 4.4 0z., a 110/110 stretch
and a dull yarn), stretch elastomeric
material with adhesive coating that has
the following characteristics:

a) The 45mm is divided as follows:
34mm solid followed by a 3mm seam
allowing it to fold over followed by
8mm of solid.

b) In the length it exhibits excellent
stretch and recovery properties at low
extension levels.

c) It is delivered pre-shrunk with no
potential for relaxation shrinkage during
high temperature washing or fusing and
delivered lap laid, i.e., tension free
adhesion level will be maintained or
improved through garment processing
temperatures of up to 350 degrees and
dwell times of 20 minute durations.

d) The duration and efficacy of the
bond will be such that the adhesive will
not become detached from the fabric or
base substrate during industrial washing
or in later garment wear or after-care of
50 home washes.

In summary, the desired fabric will be
an interlining fabric with the above
properties. The finished interlining
fabric is a fabric that has been coated
with an adhesive coating after going
through a finishing process to remove
all shrinkage from the product and
impart a stretch to the fabric. This
finishing process of imparting stretch to
fabrics is patented, U.S. Patent
5,987,721.

Fusible Interlining 2 -

A fine Lycra crochet inner-fusible
material with an adhesive coating that is
applied after going through a finishing
process to remove all shrinkage from the
product. (Sample number 2) This
finishing process of imparting stretch to
fabrics is patented, U.S. Patent
5,987,721.

Specifically, the fabric is a 40mm
synthetic fiber based stretch elastomeric
fusible (80% nylon type 6/20% spandex
with a weight of 4.4 0z., a 110/110
stretch and a dull yarn), with the
following characteristics:

a) It is supplied pre-coated with an
adhesive that will adhere to 100%
cotton and other composition materials
such as polyester/cotton blends during
fusing at a temperature of 180 degrees.

b) The adhesive is of a melt flow
index which will not strike back
through the interlining substrate or
strike through the fabric to which it is
fused and whose adhesion level will be
maintained or improved through
garment processing temperatures of up
to 350 degrees and dwell times of 20
minute durations.

c¢) The duration and efficacy of the
bond will be such that the adhesive will
not become detached from the fabric or
base substrate during industrial washing
or in later garment wear or after-care of
50 home washes.

d) Delivered on rolls of more than 350
yards or lap laid in boxes.

Both interlining fabrics are
classifiable under 5903.90.2500,
HTSUS. The adhesive coating adds
approximately 25% - 30% weight to the
fusible interlining 1 and adds
approximately 20% - 25% weight to the
fusible interlining 2.

The fusible interlining fabrics are
used in the construction of waistbands
in pants, shorts, skirts, and other similar
products that have waistbands.

Fusible interlining 1 reinforces the
twill pant fabric and also exclusively
contributes to the “stretch ability” of the
twill pant fabric in the waistband area.
Fusible interlining 2 is used on the
underside of the waistband lining fabric.
This interlining reinforces the
waistband lining, which is made from
pocketing-type fabric, and also
exclusively contributes to that fabric’s
“stretch ability.” It also serves to “firm
up” the seam area of the waistband
lining so that the fabric will not rip or
otherwise be damaged during the
assembly/sewing process.

CITA 1s soliciting public comments
regarding this request, particularly with
respect to whether these fabrics can be
supplied by the domestic industry in
commercial quantities in a timely
manner. Also relevant is whether other
fabrics that are supplied by the domestic
industry in commercial quantities in a
timely manner are substitutable for
these fabrics for purposes of the
intended use. Comments must be
received no later than January 3, 2003.
Interested persons are invited to submit
six copies of such comments or
information to the Chairman, Committee
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for the Implementation of Textile
Agreements, room 3100, U.S.
Department of Commerce, 14th and
Constitution Avenue, N.W.,
Washington, DC 20230.

If a comment alleges that these fabrics
can be supplied by the domestic
industry in commercial quantities in a
timely manner, CITA will closely
review any supporting documentation,
such as a signed statement by a
manufacturer of the fabrics stating that
it produces the fabrics that are the
subject of the request, including the
quantities that can be supplied and the
time necessary to fill an order, as well
as any relevant information regarding
past production.

CITA will protect any business
confidential information that is marked
business confidential from disclosure to
the full extent permitted by law. CITA
will make available to the public non-
confidential versions of the request and
non-confidential versions of any public
comments received with respect to a
request in room 3100 in the Herbert
Hoover Building, 14th and Constitution
Avenue, N.W., Washington, DC 20230.
Persons submitting comments on a
request are encouraged to include a non-
confidential version and a non-
confidential summary.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 02-32122 Filed 12-18-02; 8:45 am]|
BILLING CODE 3510-DR-S

DEPARTMENT OF ENERGY

Office of Science Financial Assistance
Program Notice 03-09; Environmental

Meteorology Component of the
Atmospheric Science Program (ASP),
With focus on Vertical Transport and
Mixing

AGENCY: Department of Energy.

ACTION: Notice inviting grant
applications.

SUMMARY: The Office of Biological and
Environmental Research (OBER) of the
Office of Science (SC), U.S. Department
of Energy (DOE), hereby announces its
interest in receiving applications for the
Environmental Meteorology Component
of the Atmospheric Science Program
(ASP), for the Vertical Transport and
Mixing (VTMX) Science Team. The
research program supports the
Department’s Climate Change Research
Program, the U.S. Global Change
Research Program, and the
Administration’s goals to understand

the meteorological processes associated
with air quality and climate change.
DATES: Applicants are strongly
encouraged to submit a brief
preapplication for programmatic review.
The deadline for submission of
preapplications isApril 28, 2003. Early
submission of preapplications is
encouraged.

Formal applications submitted in
response to this notice must be received
by 4:30 p.m., E.D.T., June 3, 2003, to be
accepted for merit review and to permit
timely consideration for award in Fiscal
Year 2004. The applicants are also asked
to submit an electronic copy of the
abstract in ASCII format by 4:30 p.m.,
E.D.T., June 3, 2003, to:
Rick.petty@science.doe.gov. The
abstract should include the following
information: PI and co-PIs, their
institutions, and a brief summary of
research.

Applicants are urged to review
abstracts of proposals from DOE
Laboratory scientists that have been
tentatively selected for funding. Those
selected proposals will be located at:
http://www.science.doe.gov/ober/GC/
atsi.html by March 26, 2003.
Additionally, The VTMX Science Plan
can be viewed at: http://www.pnl.gov/
VTMX. Applications that are
collaborative with or complementary to
DOE Laboratory proposals are strongly
encouraged.

ADDRESSES: Preapplications referencing
Program Notice 03—09 may be sent to
the program contact, Rickey Petty, via
electronic mail
at:Rick.petty@science.doe.gov or by U.S.
Postal Service Mail at Climate Change
Research Division, Office of Biological
and Environmental Research, Office of
Science, SC-74/Germantown Building,
U.S. Department of Energy,
1000Independence Avenue, SW.,
Washington, DC 20585-1290. Electronic
mail is recommended to speed up
response to preapplications.

Formal applications in response to
this solicitation are to be electronically
submitted by an authorized institutional
business official through DOE’s Industry
Interactive Procurement System (IIPS)
at: http://e-center.doe.gov/. IIPS
provides for the posting of solicitations
and receipt of applications in a
paperless environment via the Internet.
In order to submit applications through
IIPS your business official will need to
register at the ITPS Web site. The Office
of Science will include attachments as
part of this notice that provide the
appropriate forms in PDF fillable format
that are to be submitted through IIPS.
Color images should be submitted in
IIPS as a separate file in PDF format and

identified as such. These images should
be kept to a minimum due to the
limitations of reproducing them. They
should be numbered and referred to in
the body of the technical scientific
application as Color image 1, Color
image 2, etc. Questions regarding the
operation of [IPS may be E-mailed to the
ITPS Help Desk at: HelpDesk@e-
center.doe.gov or you may call the help
desk at: (800) 683—0751. Further
information on the use of IIPS by the
Office of Science is available at:
http://www.sc.doe.gov/production/
grants/grants.html.

If you are unable to submit an
application through IIPS please contact
the Grants and Contracts Division,
Office of Science at: (301) 903—-5212 in
order to gain assistance for submission
through IIPS or to receive special
approval and instructions on how to
submit printed applications.

FOR FURTHER INFORMATION CONTACT.:
Rickey Petty, Climate Change Research
Division, Office of Biological and
Environmental Research, Office of
Science, SC-74/Germantown Building,
U.S. Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585-1290, telephone:
(301) 903-5548, E-mail:
Rick.petty@science.doe.gov, fax: (301)
903-8519. The full text of Program
Notice 03—09 is available via the
Internet using the following Web site
address: http://www.sc.doe.gov/
production/grants/grants.html.

SUPPLEMENTARY INFORMATION: The scope
of the research to be supported under
this notice is the investigation of
atmospheric vertical transport and
mixing processes. The geographic focus
for this research will be on urban areas
affected by nearby elevated terrain, with
an emphasis on studies of stably
stratified conditions, periods with weak
or intermittent turbulence, and morning
and evening transition periods.

Background

The measurement and modeling of
vertical transport and mixing processes
in the lower atmosphere are of
fundamental importance to modeling air
quality, climate and weather. The
upward and downward movements of
air parcels in stable and residual layers
of the atmosphere and the interactions
between adjacent layers are particularly
difficult processes to measure and
characterize, and significant difficulties
also exist in describing the behavior of
the atmosphere during morning and
evening transition periods. Limited
understanding of the effects of
heterogeneous land surfaces and
complex terrain further limits our
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ability to understand and simulate
vertical transport and mixing processes.

To address these issues a VIMX
science team carried out field campaign
in the Salt Lake City region in October
2000. These observations provide a data
base for use in modeling and analytical
studies, including mesoscale modeling,
large eddy simulations (LES), direct
numerical simulations (DNS), and
conceptual modeling. Additional
information on VITMX activities up to
the present time may be found at:
http://www.pnl.gov/VTMX/.

Although advances have been and
continue to be made in understanding
and modeling vertical transport and
mixing, the basic VTMX goals remain
the same: to increase understanding of
the mechanisms responsible for vertical
transport and mixing; to improve our
ability to measure and quantify the
processes that account for VTMX; and to
capture the improved understanding in
vertical transport and mixing models.

Our particularly interest in realizing
these objectives is to improve the ability
to accurately simulate and predict the
effects of energy-related emissions on
air quality in urban regions affected by
adjacent elevated terrain (e.g., urban
basins or valleys). The emphasis in this
program area of the Atmospheric
Science Program is on vertical transport
and mixing processes in stably stratified
conditions, in conditions of weak or
intermittent turbulence, and during
morning and evening transition periods.

A significant component of this
program revolves around observations
and data analyses from cooperative field
measurement campaigns in urban basins
or valleys. Depending on the availability
of funds, the next major field
experiment will most likely occur
during the fall of 2004, with the Salt
Lake City region again being the most
likely study area.

Horizontal scales of interest are on the
order of two hundred kilometers or less.
Vertical scales will depend on the
height of the daytime mixed layer and
the elevation of any nearby terrain and
will generally be on the order of a few
kilometers or less. It is realized, of
course, that processes involving larger
scales may have to be taken into account
for a full understanding of smaller-scale
ones.

Categories

Applications are solicited in one or
more of three principal categories: (1)
Analysis of Existing Data Sets; (2) Field
Experiments; and (3) Improvement of
VTMX Models and Modeling
Approaches. Prospective investigators
should explicitly specify what category
or categories are addressed by their

proposed research. Individuals or
groups intending to participate in field
experiments should describe what
measurements they intend to make and
what instruments will be used to make
them. Those intending to analyze data
from one or more instruments or who
will use data in numerical or conceptual
modeling should specify what data are
required for their purposes.

Category 1. Analysis of Existing Data
Sets

In addition to the data available from
the October 2000 Salt Lake City VTMX
field experiment, there are a large
number of data sets collected in other
field campaigns that may be useful in
the study of vertical transport and
mixing processes. Analyses or other use
of these data may directly contribute to
the realization of the program’s goals,
and they may also help to identify
processes to be studied in future field
experiments and in the design of those
experiments. Such analyses are
particularly useful if comparisons or
contrasts with findings from the next
VTMX field experiments can then be
made.

Category 2. Field Experiments

One or more experiments designed
explicitly to investigate selected vertical
transport or exchange mechanisms will
be conducted during the course of the
new funding cycle for this program.
Measurements will include observations
of surface meteorological conditions;
vertical profiles of wind velocity,
temperature, and humidity; turbulence;
surface energy balance, and other
quantities that may be relevant to the
study of vertical transport or exchange.
Measurements and subsequent analysis
of the data, in one or more of these areas
is encouraged. Novel approaches for
obtaining and interpreting remote
sensing data, combining results from a
variety of instrument platforms, and
relating these data to quantities that can
be calculated using numerical models
are also areas of research that are
encouraged.

Instrument development is not
anticipated to be an area of research
supported by this program. To the
extent that the novel use of an
instrument might provide crucial
measurements for field experiments, or
that such experiments might provide an
opportunity to apply new instrument
technologies developed under other
programs, however, support for such
activities will be considered.

Category 3. Improvement of VTMX
Models and Modeling Approaches

Parameterizations of vertical transport
or exchange are often based on
assumptions about turbulence that are
not applicable in all circumstances or
on results of simulations that have been
“tuned” to match a particular data set.
In many cases the choice of parameter
values is left to the individual
investigator. Numerical models are
particularly prone to failure as the
atmosphere becomes more stable and in
areas where topographic and thermal
forcing are significant. New conceptual
or numerical approaches may then be
required to effect significant
improvements in model performance.
There is a need not only for further
developments in numerical and
conceptual modeling but also for more
systematic testing and evaluation of the
parameterizations and assumptions in
these models. Whenever possible, such
testing should be based on field data
and not simply on model vs. model
comparisons.

Science Issues

Relevant science issues that are of
interest for this solicitation include:

* Identification of the fundamental
processes that control vertical transport
for stable and transition boundary
layers.

* Measurements to identify and
quantify these processes.

* Simulation and prediction of
momentum, heat, and moisture surface
fluxes in a stratified atmosphere with
multiple layers.

* Improving numerical simulations
and forecasts of vertical transport and
mixing during stable and transition
periods.

» Develop formulations for describing
vertical diffusion in stable air.

* Improving understanding of how
pollutants move through residual layers
above stable or convective boundary
layers.

* Quantifying the sensitivity of
current local dispersion model
predictions to variations in the
treatment of vertical diffusivity and
turbulence, and identify what limits our
ability to forecast vertical transport in
current numerical models.

¢ Quantify the effects of the thermal
and roughness properties of urban areas
on the vertical structure of the boundary
layer.

* Determine the nature of (and where
possible, quantify) the interaction of
synoptic or terrain-induced flows with
cold air pools in basins, and assess how
such flows affect the formation and
erosion of those pools and the
dispersion of pollutants in them.
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» Improve estimates of surface flux
energy budgets.

Programmatic Issues

Collaboration among funded
investigators is strongly encouraged for
VTMX. Scientists from non-DOE
laboratories and universities are
encouraged to explore potential areas of
collaboration with scientists from one or
more of the DOE laboratories by
reviewing the abstracts of proposals
from the DOE laboratory scientists that
have been identified as eligible for
funding. The abstracts will be posted at:
http://www.science.doe.gov/aber/GC/
atsi.html approximately March 26, 2003,
two months after the closing date of the
Lab announcement. It is for this reason
that the submission dates for DOE and
non-DOE scientists are staggered.
Alternatively, non-DOE participants
may identify gaps in the research that
are not covered by DOE laboratory
approved proposals. Note that while
independent investigations are
anticipated in this program, it is
important to keep the programmatic
scope (vertical transport and mixing),
geographic focus (urban basins or
valleys), and areas of emphasis (stable
conditions, conditions of weak or
intermittent turbulence, and morning
and evening transition periods) in mind
when proposing and pursuing a course
of investigation. Many of the principal
research activities of this program will
be associated with one or more
cooperative major field measurement
campaigns conducted by the VTMX
community and with the subsequent
analysis of the data collected in them.
In addition, efforts will be made to
encourage scientists funded by other
agencies to participate in field
experiments and to share data and
results with researchers in this program.
An annual meeting of program
participants and other interested parties
is anticipated, and investigators funded
under VTMX should plan to attend.

Additionally, favorable consideration
will be provided to those
preapplications that show synergism
with other research components of the
Atmospheric Science Program, i.e.,
Atmospheric Chemistry and
Tropospheric Aerosols.

Educational Opportunities

Opportunities exist for the financial
support of undergraduate and graduate
students wishing to participate in this
program through the Department of
Energy’s Global Change Education
Program. Information can be obtained
at: http://www.atmos.anl.gov/GCEP/ on
the Internet.

Collaboration

Proposers are strongly encouraged to
collaborate with researchers in other
institutions, where appropriate, and to
include cost sharing wherever feasible.
Additional information on collaboration
is available in the Application Guide for
the Office of Science Financial
Assistance Program that is available via
the World Wide Web at: http://
www.sc.doe.gov/production/grants/
Colab.html.

Program Funding

It is anticipated that approximately $1
million in first-year funding will be
available for multiple awards to be
made early in Fiscal Year 2004 in the
categories described above, contingent
upon availability of appropriated funds.
Applicants may request project support
up to four years, with out-year support
contingent on availability of
appropriated funds, progress of the
research, and programmatic needs. The
number of awards and range of funding
will depend on the number of
applications received and selected for
award. Annual budgets are expected to
range from $60,000 to $200,000 in total
costs.

Preapplications

Potential applicants are strongly
encouraged to submit a brief
preapplication that consists of two to
three pages of narrative describing the
research objectives and methods of
accomplishment. These will be
reviewed relative to the scope and
research needs of the EMP Program.
Principal Investigator (PI) address,
telephone number, fax number and e-
mail address are required parts of the
preapplication. A response to each
preapplication discussing the potential
program relevance of a formal
application generally will be
communicated within 15 days of
receipt. Use of electronic mail for this
communication will decrease the
possibility of delay in responses to the
preapplication.

The deadline for the submission of
preapplications is April 28, 2003.
Applicants should allow sufficient time
so that the formal application deadline
is met. SC’s preapplication policy can
be found on SC’s Grants and Contracts
Web Site at: http://www.sc.doe.gov/
production/grants/preapp.html.

Merit Review

Applications will be subjected to
formal merit review (peer review) and
will be evaluated against the following
evaluation criteria which are listed in
descending order of importance codified
at 10 CFR 605.10(d):

1. Scientific and/or Technical Merit of
the Project;

2. Appropriateness of the Proposed
Method or Approach;

3. Competency of Applicant’s
Personnel and Adequacy of Proposed
Resources;

4. Reasonableness and
Appropriateness of the Proposed
Budget.

The evaluation process will include
program policy factors such as the
relevance of the proposed research to
the terms of the announcement and the
agency’s programmatic needs. Note,
external peer reviewers are selected
with regard to both their scientific
expertise and the absence of conflict-of-
interest issues. Both federal and non-
federal reviewers will often be used, and
submission of an application constitutes
agreement that this is acceptable to the
investigator(s) and the submitting
institution.

Submission Information

Information about development and
submission of applications, eligibility,
limitations, evaluation, selection
process, and other policies and
procedures may be found in 10 CFR part
605 and in the Application Guide for
the Office of Science Financial
Assistance Program. Electronic access to
the Guide and required forms is made
available via the World Wide Web at:
http://www.sc.doe.gov/production/
grants/grants.html. DOE is under no
obligation to pay for any costs
associated with the preparation or
submission of applications if an award
is not made.

The technical portion of the
application should not exceed twenty-
five double-spaced pages and should
include detailed budgets for each year of
support requested. Awards are expected
to begin on or about November 1, 2004.
On the grant face page, form DOE F
4650.2, in block 15, also provide the PI’s
phone number, fax number and e-mail
address. Attachments include
curriculum vitae, a listing of all current
and pending federal support, and letters
of intent when collaborations are part of
the proposed research. Curriculum vitae
should be submitted in a form similar to
that of the National Institutes of Health
(NIH) or the National Science
Foundation

(NSF) (two to three pages). The
applicants are asked to submit an
electronic copy of the abstract in ASCII
format to: Rick.petty@science.doe.gov.
The abstract should include the
following information: PI and co-PIs,
their institutions, and a brief summary
of research.
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The Catalog of Federal Domestic
Assistance Number for this program is
81.049, and the solicitation control
number is ERFAP 10 CFR part 605.

Issued in Washington DC, on December 10,
2002.

John Rodney Clark,

Associate Director of Science for Resource
Management.

[FR Doc. 02—31931 Filed 12—-18-02; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. OR03-2-000]

Caesar Oil Pipeline Company, LLC;
Notice of Petition for Declaratory Order

December 13, 2002.

Take notice that on December 6, 2002,
Caesar Oil Pipeline Company, LLC
(Caesar Company) filed in Docket No.
OR03-2-000, a petition for declaratory
order, pursuant to Rule 207(a)(2) of the
Commission’s Rules of Practice and
Procedure, 18 CFR 385.207(a)(2). Caesar
Company requests that the Commission
issue an expedited decision on this
Petition no later than the end of March
2003.

Caesar Company states that it is
planning to construct the Caesar oil
pipeline system (Caesar System), a
major crude oil pipeline designed to
transport the maximum volume of oil
that is technologically feasible with
existing equipment, which will provide
transportation for the Green Canyon
area of the deepwater Gulf of Mexico to
a receiving facility at Ship Shoal 332 in
the Outer Continental Shelf. In addition
to serving the Green Canyon area, the
Caesar System will also be available to
provide transportation service to the
Walker Ridge and Atwater Valley areas
of the deepwater Gulf of Mexico. The
Caesar System is anticipated to
commence service in 2004, and will
serve areas of the deepwater Gulf of
Mexico that at this time have little or no
available transportation capacity on
existing oil pipelines.

Caesar Company states that the Caesar
System will be subject to the
nondiscrimination provisions of the
Outer Continental Shelf Lands Act (the
OCSLA), and Caesar Company seeks the
requested declaratory order to ensure
that the Caesar System will not be
subject to common-carrier type pro rata
allocation, but will rather be authorized
to function as a contract carrier, hold an
open season, enter into long-term
transportation contracts reflecting

contract carriage principles, give those
contracts precedence in allocating
capacity, and contract for capacity that
remains available after the open season
closes on a first-come, first-served basis.
Caesar Company maintains that the
potential of pro rata allocation will
likely discourage production
development in the Green Canyon,
Walker Ridge and Atwater Valley areas,
and commitment on the Caesar System
by prospective subscribers to capacity,
thereby increasing the risk of both the
Caesar System and shippers using it.

Accordingly, Caesar Company seeks
the following by the end of February
2003:

A Commission declaration that that the
Caesar System will be authorized to function
as a contract carrier, hold an open season,
enter into long-term transportation contracts
reflecting contract carriage principles, give
those contracts precedence in allocating
capacity, and contract for capacity that
remains available after the open season
closes on a first-come, first-served basis.

Caesar Company requests that the
Commission issue the requested
declaratory order by the end of March
2003, because (1) as part of their
planning for initial production when the
Caesar System goes online in 2004 (as
currently scheduled), Caesar Company
and the shippers to be served by the
Caesar System at start-up would like to
execute transportation agreements
incorporating contract carriage
principles and be confident that those
agreements are mutually binding and
enforceable—lack of resolution that the
Caesar System can operate on a contract
carriage basis makes this impossible;
and (2) in order for the Caesar System
to be fully utilized, Caesar Company
must obtain future transportation
commitments from current and
prospective producers that are currently
assessing whether they should pursue
development of oil field production
opportunities in the Green Canyon,
Walker Ridge, and Atwater Valley areas,
whether the Caesar System will be able
to meet their requirements for
transportation of production, and
whether they must construct their own
isolated pipelines to service their
production fields.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed on or before
January 10, 2003. Protests will be
considered by the Commission in
determining the appropriate action to be

taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
Assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—-8659. Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. The
Commission strongly encourages
electronic filings. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—32014 Filed 12—18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP96-389-072]

Columbia Gulf Transmission
Company; Notice of Negotiated Rate
Filing

December 13, 2002.

Take notice that on December 9, 2002,
Columbia Gulf Transmission Company
(Columbia Gulf) tendered for filing as
part of its FERC Gas Tariff, Second
Revised Volume No. 1, First Revised
Sheet No. 20C; First Revised Sheet No.
20D; First Revised Sheet No. 20E; First
Revised Sheet No. 20F; and First
Revised Sheet No. 20G, with an effective
date of December 1, 2002.

Columbia Gulf states that it is filing
the tariff sheets to comply with the
Commission’s orders approving
negotiated rate agreements in Docket
Nos. RP96-389-052, 054, 055, 060 and
067. The instant filing contains revised
tariff sheets reflecting the rate effective
on December 1, 2002.

Columbia Gulf states further that
copies of the filing has been served on
all parties identified on the official
service list in Docket No. RP96-389.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
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20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
Assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. The
Commission strongly encourages
electronic filings. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—32029 Filed 12—18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP0O3-195-000]

Dominion Transmission, Inc.; Notice of
Tariff Filing

December 13, 2002.

Take notice that on December 9, 2002,
Dominion Transmission, Inc. (DTI)
tendered for filing to be part of its FERC
Gas Tariff, Third Revised Volume No. 1,
First Revised Sheet No. 308, with an
effective date of February 1, 2003.

DTI states that this tariff filing is
intended to eliminate potential
ambiguity in DTI’s Rate Schedule GSS
by clarifying that the holder of storage
capacity at the start of each Winter
Period is responsible for compliance
with DTT’s minimum turnover
requirements. DTI explains that the
minimum turnover provisions are
intended to provide an incentive for
customers to withdraw volumes from
storage during the Winter Period
consistent with DTI’s operational
requirements. DTI explains that the

minimum turnover requirements are
seasonal, not monthly and that this
flexibility renders the tariff provisions
arguably ambiguous with respect to
their application in the event of capacity
release during the Winter Period.

DTI states that the only reasonable
interpretation of the minimum turnover
provisions places the responsibility for
the required withdrawals on the only
shipper with the opportunity to ensure
that withdrawals are made during the
Winter Period—that is, the shipper that
holds the capacity on November 1 of
each year.

DTI states that copies of its letter of
transmittal and enclosures have been
served upon DTI’s customers and
interested state commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
Assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. The
Commission strongly encourages
electronic filings. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—32025 Filed 12—-18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP02-534-002]

Guardian Pipeline Company, L.L.C;
Notice of Negotiated Rates

December 13, 2002.

Take notice that on December 6, 2002,
Guardian Pipeline Company, L.L.C.
(Guardian) tendered for filing as part of
its FERC Gas Tariff, Original Volume
No. 1, Second Revised Sheet No. 6,
proposed to be effective December 7,
2002.

Guardian states that the purpose of
this filing is to reflect the
implementation of two negotiated rate
agreements with Wisconsin Gas
Company and WPS Energy Services,
Inc. for transportation under Rate
Schedule FT-1.

Guardian states that copies of this
tariff filing are being served on all
jurisdictional customers and applicable
state regulatory agencies.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
Assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—-8659. Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. The
Commission strongly encourages
electronic filings. See 18 CFR
385.2001(a)(1)(iii) and the instructions
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on the Commission’s web site under the
“e-Filing” link.
Linwood A. Watson, Jr.,

Deputy Secretary.
[FR Doc. 02—32022 Filed 12-18-02; 8:45 am]

BILLING CODE 6717-01-P

instructions on the Commission’s Web
site under the “e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—-32012 Filed 12—18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT02—-15-003]

Horizon Pipeline Company, L.L.C,;
Notice of Compliance Filing

December 13, 2002.

Take notice that on December 9, 2002,
Horizon Pipeline Company, L.L.C.
(Horizon) tendered for filing to become
part of its FERC Gas Tariff, Original
Volume No. 1, Second Substitute
Original Sheet No. 7A, to be effective
April 15, 2002.

Horizon states that the purpose of this
filing is to comply with the
Commission’s order dated November 26,
2002 which directed Horizon to modify
the tariff provisions reflected in footnote
five on Tariff Sheet No. 7A regarding the
segmentation rate and the overlap
restriction.

Horizon states that copies of the filing
are being mailed to all parties set out on
the Commission’s official service list in
Docket No. GT02-15.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed in accordance with section 154.210
of the Commission’s Regulations.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, please contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See 18 CFR 385.2001(a)(1)(iii) and the

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-59-001]

Horizon Pipeline Company, L.L.C.;
Notice of Compliance Filing

December 13, 2002.

Take notice that on December 11,
2002, Horizon Pipeline Company, L.L.C.
(Horizon) tendered for filing to become
part of its FERC Gas Tariff, Original
Volume No. 1, Substitute Original Sheet
No. 195A, to be effective December 2,
2002.

Horizon states that the purpose of this
filing is to comply with the
Commission’s order dated November 26,
2002 in the referenced docket.

Horizon states that copies of the filing
are being mailed to all parties set out on
the Commission’s official service list in
Docket No. RP03-59.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed in accordance with section 154.210
of the Commission’s Regulations.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, please contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “‘e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—32028 Filed 12—-18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-18-007]

Iroquois Gas Transmission System,
L.P.; Notice of Negotiated Rate

December 13, 2002.

Take notice that on December 10,
2002, Iroquois Gas Transmission;
System, L.P. tendered for filing as part
of its FERC Gas Tariff, First Revised
Volume No. 1, Substitute Fourth
Revised Sheet No. 6, to be effective
November 1, 2002.

Iroquois states that the revised tariff
sheet reflects a negotiated rate between
Iroquois and Sempra Energy Trading
Corp. (Sempra) for transportation under
Rate Schedule RTS beginning on
November 1, 2002 through November 1,
2004. The Commission directed Iroquois
to file a revised tariff sheet no. 6 to
reflect the term of the negotiated rate
agreement, which had been
unintentionally omitted by Iroquois in
the original November 1, 2002 filing.

Iroquois states that the instant filing
satisfies the Commission’s request.
Iroquois proposes an effective date of
November 1, 2002 to be consistent with
the date the service commenced.

Iroquois states that copies of its filing
were served on all jurisdictional
customers and interested state
regulatory agencies and all parties to the
proceeding.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
Assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. Comments, protests and
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interventions may be filed electronically
via the Internet in lieu of paper. The
Commission strongly encourages
electronic filings. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02-32030 Filed 12-18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-196-000]

Midwestern Gas Transmission
Company; Notice of Proposed
Changes in FERC Gas Tariff

December 13, 2002.

Take notice that on December 10,
2002, Midwestern Gas Transmission
Company (Midwestern) tendered for
filing as part of its FERC Gas Tariff,
Third Revised Volume No. 1, the
following tariff sheets, to become
effective January 1, 2003.

Title Page

First Revised Sheet No. 251
First Revised Sheet No. 253
First Revised Sheet No. 401
First Revised Sheet No. 408
Second Revised Sheet No. 415
First Revised Sheet No. 423
First Revised Sheet No. 430
First Revised Sheet No. 436
First Revised Sheet No. 441
First Revised Sheet No. 446
First Revised Sheet No. 482
First Revised Sheet No. 483
First Revised Sheet No. 489
First Revised Sheet No. 492
First Revised Sheet No. 495

Midwestern states that it has moved
to a new location. The purpose of this
filing is to reflect in its tariff,
Midwestern’s new address and
telephone numbers at the new location.

Midwestern states that it as served
copies of the filing upon all of its
contracted shippers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be

taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
Assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. The
Commission strongly encourages
electronic filings. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02-32026 Filed 12—18-02; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP02-448-003]

National Fuel Gas Supply Corporation;
Notice of Compliance Filing

December 13, 2002.

Take notice that on December 11,
2002 National Fuel Gas Supply
Corporation (National Fuel) tendered for
filing as part of its FERC Gas Tariff,
Fourth Revised Volume No. 1, Second
Sub. Original Sheet No. 377A, with an
effective date of October 1, 2002.

National Fuel states that this filing is
being made in compliance with the
Commission’s order issued on
November 26, 2002, in the above-
referenced docket. The November 26
Order directed National Fuel to file
revised tariff sheet to clarify that it will
accept title transfer tracking
nominations using the nomination
datasets established by NAESB.
National Fuel states that in compliance
with this directive, it has revised
Section 13.1(f)(ii) of its General Terms
and Conditions.

National Fuel states that copies of this
filing were served upon its customers,
interested state commissions and the
parties on the official service list
compiled by the Secretary in this
proceeding.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed in accordance with Section
154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, please contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link.

Linwood A. Watson, Jr.,
Deputy Secretary.

[FR Doc. 02—32021 Filed 12—-18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP0O3-150-001]

Northern Natural Gas Company; Notice
of Compliance Filing

December 13, 2002.

Take notice that on December 6, 2002,
Northern Natural Gas Company
(Northern), tendered for filing in its
FERC Gas Tariff, Fifth Revised Volume
No. 1, Substitute 64 Revised Sheet No.
51, to be effective January 1, 2003.

Northern states that it is refiling a
Substitute 64 Revised Tariff Sheet No.
51 to correct the System Balancing
Agreement (SBA) Market-to-Market
Rate. The correct rate is $0.131 as noted
on Substitute 64 Revised Sheet No. 51,
rather than $0.132 which was shown on
64 Revised Sheet No. 51 filed on
November 27, 2002.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
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filed in accordance with section 154.210
of the Commission’s Regulations.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, please contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—32023 Filed 12—-18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-197-000]

Northern Natural Gas Company; Notice
of Proposed Changes in FERC Gas
Tarrif

December 13, 2002.

Take notice that on December 11,
2002, Northern Natural Gas Company
(Northern) tendered for filing to become
part of its FERC Gas Tariff, Fifth Revised
Volume No. 1, Fourth Revised Sheet No.
299A, to be effective on January 11,
2003.

Northern is hereby revising Section 52
(Right of First Refusal) of the General
Terms and Conditions of its FERC Gas
Tariff to eliminate references to a 5-year
term matching cap consistent with the
Commission’s Order issued in Docket
No. RM98-10-011 on October 31, 2002.

Northern further states that copies of
the filing have been mailed to each of
its customers and interested State
Commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the

Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
Assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—-3676, or TTY, contact
(202) 502-8659. Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. The
Commission strongly encourages
electronic filings. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02-32027 Filed 12—18-02; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP99-518-034]

PG&E Gas Transmission, Northwest
Corporation; Notice of Negotiated
Rates

December 13, 2002.

Take notice that on December 10,
2002, PG&E Gas Transmission,
Northwest Corporation (GTN) tendered
for filing to be part of its FERC Gas
Tariff, Second Revised Volume No. 1-A,
Third Revised Sheet No. 15 and Original
Sheet No. 20, with an effective date of
December 10, 2002.

GTN states that these sheets are being
filed to reflect the implementation of
one negotiated rate agreement.

GTN further states that a copy of this
filing has been served on GTN’s
jurisdictional customers and interested
state regulatory agencies.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance

with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
Assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. The
Commission strongly encourages
electronic filings. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—32031 Filed 12—-18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. OR03-3-000]

Proteus Oil Pipeline Company, LLC;
Notice of Petition for Declaratory Order

December 13, 2002.

Take notice that on December 6, 2002,
Proteus Oil Pipeline Company, LLC
(Proteus Company) filed in Docket No.
OR03-3-000 a petition for declaratory
order, pursuant to Rule 207(a)(2) of the
Commission’s Rules of Practice and
Procedure, 18 CFR 385.207(a)(2).

Proteus Company requests that the
Commission issue an expedited
decision on this Petition no later than
the end of March 2003. Proteus
Company states that it is planning to
construct the Proteus oil pipeline
system (Proteus System), a major crude
oil pipeline designed to transport the
maximum volume of oil that is
technologically feasible with existing
equipment, which will provide
transportation for the Mississippi
Canyon and Atwater Valley areas of the
deepwater Gulf of Mexico to a receiving
facility at South Pass Block 89 in the
Outer Continental Shelf. The Proteus
System is anticipated to commence



Federal Register/Vol. 67, No. 244/ Thursday, December 19, 2002/ Notices

77763

service in 2005, and will serve areas of
the deepwater Gulf of Mexico that at
this time have little or no available
transportation capacity on existing oil
pipelines.

Proteus Company states that the
Proteus System will be subject to the
nondiscrimination provisions of the
Outer Continental Shelf Lands Act (“‘the
OCSLA), and Proteus Company seeks
the requested declaratory order to
ensure that the Proteus System will not
be subject to common-carrier type pro
rata allocation, but will rather be
authorized to function as a contract
carrier, hold an open season, enter into
long-term transportation contracts
reflecting contract carriage principles,
give those contracts precedence in
allocating capacity, and contract for
capacity that remains available after the
open season closes on a first-come, first-
served basis. Proteus Company
maintains that the potential of pro rata
allocation will likely discourage
production development in the
Mississippi Canyon and Atwater Valley
areas, and commitment on the Proteus
System by prospective subscribers to
capacity, thereby increasing the risk of
both the Proteus System and shippers
using it.

Accordingly, Proteus Company seeks
the following by the end of February
2003:

A Commission declaration that that the
Proteus System will be authorized to
function as a contract carrier, hold an open
season, enter into long-term transportation
contracts reflecting contract carriage
principles, give those contracts precedence in
allocating capacity, and contract for capacity
that remains available after the open season
closes on a first-come, first-served basis.

Proteus Company requests that the
Commission issue the requested
declaratory order by the end of March
2003, because (1) as part of their
planning for initial production when the
Proteus System goes online in 2005 (as
currently scheduled), Proteus Company
and the shippers to be served by the
Proteus System at start-up would like to
execute transportation agreements
incorporating contract carriage
principles and be confident that those
agreements are mutually binding and
enforceable—lack of resolution that the
Proteus System can operate on a
contract carriage basis makes this
impossible; and (2) in order for the
Proteus System to be fully utilized,
Proteus Company must obtain future
transportation commitments from
current and prospective producers that
are currently assessing whether they
should pursue development of oil field
production opportunities in the
Mississippi Canyon and Atwater Valley

areas, whether the Proteus System will
be able to meet their requirements for
transportation of production, and
whether they must construct their own
isolated pipelines to service their
production fields.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed on or before
January 10, 2003. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
Assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. The
Commission strongly encourages
electronic filings. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02-32015 Filed 12-18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-191-000]

Questar Pipeline Company; Notice of
Tariff Filing

December 13, 2002.

Take notice that on December 9, 2002,
Questar Pipeline Company (Questar)
tendered for filing of its FERC Gas
Tariff, Ninth Revised Sheet No. 1, First
Revised Volume No. 1, Fourteenth
Revised Sheet No. 40 and First Revised
Sheet No. 99L, effective January 10,
2003.

Questar proposed to add section 31,
Off-System Services, to Part 1 of the

General Terms and Conditions of its
FERC Gas Tariff. This section allows
Questar to waive the “shipper must
hold title” policy to the extent that
Questar renders service for others using
off-system capacity pursuant to its
existing tariff and rates. This proposal
will not change or impact the quality of
service for existing firm or interruptible
customers under Questar’s tariff. In
addition, Questar will be at risk for
recovery of any costs associated with
the purchase of any off-system capacity.

Questar states that a copy of this filing
has been served upon its customers, the
Public Service Commission of Utah and
the Public Service Commission of
Wyoming.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
Assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. The
Commission strongly encourages
electronic filings. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—-32024 Filed 12—18-02; 8:45 am)]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP01-416-001]

Sierra Production Company; Notice of
Application

December 13, 2002.

Take notice that on December 3, 2002,
Sierra Production Company, (Sierra),
filed an application seeking to amend its
Presidential Permit issued by the
Commission on December 28, 2001, in
Docket No. CP01-416-000, all as more
fully set forth in the application on file
with the Commission and open to
public inspection. This filing may be
viewed on the web at http://
www.ferc.gov using the “FERRIS” link
For assistance, contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866)208—-3676, or for TTY,
contact (202) 502—-8659.

In Sierra’s December 28 Presidential
Permit, the Commission authorized it to
construct new pipeline facilities to
provide importation service of 5,000
Mcf per day of natural gas from
Southern Alberta, Canada to Montana.
Sierra states that subsequent to
Commission issuance of its Presidential
Permit, other producers in the
immediate area of Sierra’s well in
Alberta, Canada have requested Sierra to
transport their respective gas production
into Sierra’s compression and sales
facility in Toole County, Montana.

Sierra states the volume will increase
to 12,000 Mcf per day and can be
accommodated through the permitted
facilities. Accordingly, Sierra requests
that the Commission amend Articles 1
and 2 of the Presidential Permit to
increase the imported natural gas
volume from 5,000 Mcf per day to
12,000 Mcf per day.

Any questions regarding the
application should be directed to Gary
McDermott, C.P.A., Sierra Production
Company, PO Box 716, Shelby,
Montana, at (406) 434—0018.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before January 3, 2003, file
with the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the NGA (18
CFR 157.10). A person obtaining party

status will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of
all documents filed by the applicant and
by all other parties. A party must submit
14 copies of filings made with the
Commission and must mail a copy to
the applicant and to every other party in
the proceeding. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.

However, a person does not have to
intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to the project
provide copies of their protests only to
the party or parties directly involved in
the protest.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commenters will be
placed on the Commission’s
environmental mailing list, will receive
copies of the environmental documents,
and will be notified of meetings
associated with the Commission’s
environmental review process.
Environmental commenters will not be
required to serve copies of filed
documents on all other parties.
However, the non-party commenters
will not receive copies of all documents
filed by other parties or issued by the
Commission (except for mailing of
environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.

Comments, protests and interventions
may be filed electronically via the
Internet in lieu of paper. The
Commission strongly encourages
electronic filings. See 18 CFR
385.2001(a)(1)(iii) and instructions on
the Commission’s web site under the “‘e-
Filing” link.

If the Commission decides to set the
application for a formal hearing before
an Administrative Law Judge, the
Commission will issue another notice
describing that process. At the end of
the Commission’s review process, a

final Commission order approving or
denying a certificate will be issued.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—32010 Filed 12—18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. TM99-6-29-006, RP00—-209—
004, RP01-253-006, and RP02-171-004]

Transcontinental Gas Pipe Line
Corporation; Notice of Compliance
Filing

December 13, 2002.

Take notice that on December 9, 2002
Transcontinental Gas Pipe Line
Corporation (Transco) tendered for
filing as part of its FERC Gas Tariff,
Third Revised Volume No. 1, certain
revised tariff sheets to which sheets are
enumerated in Appendix A attached to
the filing.

Transco states that the filing is being
filed pursuant to a Commission’s Order
dated October 10, 2002 (October 10
Order) which directed Transco to file,
within sixty days revised tariff sheets
with revised Fuel Retention Percentages
for each annual period beginning April
1, 1999, calculated in accordance with
the Commission’s instructions in the
October 10 Order, together with
supporting calculations and
workpapers. In addition, the October 10
Order instructed Transco to use the
methodology approved in the October
10 Order to calculate the net refunds or
billing adjustments to be made, and to
include the refund computations and
supporting workpapers in its
compliance filing.

Transco states that copies of the filing
are being mailed to its affected
customers and interested State
Commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed in accordance with section 154.210
of the Commission’s Regulations.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
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http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, please contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—-32032 Filed 12—18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EC03-28-000, et al.]

Chandler Wind Partners, LLC, et al.;
Electric Rate and Corporate Filings

December 13, 2002.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Chandler Wind Partners, LLC, Foote
Creek II, LLC, Foote Creek III, LLC,
Foote Creek IV, LLC, Ridge Crest Wind
Partners, LLC, Cinergy Global Power,
Inc., Caithness Energy, L.L.C.

[Docket Nos. EC03-28-000, ER01-390-001,
ER99-3450-003, ER99-2769-004, ER00—
2706-001 and ER01-2760-001]

Take notice that on December 10,
2002, Chandler Wind Partners, LLC,
Foote Creek II, LLC, Foote Creek III,
LLGC, Foote Creek IV, LLC, Ridge Crest
Wind Partners, LLC (together, Wind
Projects), Cinergy Global Power, Inc.
(Cinergy Global), and Caithness Energy,
L.L.C. (Caithness) (collectively,
Applicants) filed with the Federal
Energy Regulatory Commission an
application pursuant to section 203 of
the Federal Power Act and notice of
change in status with respect to the
transfer of the Wind Projects from
Cinergy Global to Caithness.

Comment Date: December 31, 2002.

2. Calpine Parlin, Inc.

[Docket No. EC03-29-000].

Take notice that on December 9, 2002,
Calpine Parlin, Inc.(CPI) tendered for
filing with the Federal Energy
Regulatory Commission (Commission)
an application under section 203 of the
Federal Power Act for approval of the
conversion of CPI's form of business

organization to a limited liability

company and the addition of an

independent director to its board.
Comment Date: December 30, 2002.

3. San Diego Gas & Electric Company,
Complainant v. Sellers of Energy and
Ancillary Services Into Markets
Operated by the California Independent
System Operator and the California
Power Exchange, Respondents;

[Docket Nos. EL00-95-045 and Investigation
of Practices of the California Independent
System Operator and the California Power
Exchange EL00-98-042]

On December 12, 2002,
Administrative Law Judge Bruce L.
Birchman issued a Certification Of
Proposed Findings On California
Refund Liability (Findings), in the
above-docketed proceedings. Initial
comments on the Findings are due to be
filed with the Commission on or before
January 13, 2003. Reply comments shall
be filed on or before February 3, 2003.

4. City of Vernon, California

[Docket No. EL03-31-000]

Take notice that on December 9, 2002,
the City of Vernon, California (Vernon)
tendered for filing the annual update to
its Transmission Revenue Balancing
Account Adjustment (TRBA
Adjustment) and to Appendix I of its
Transmission Owner Tariff (TO Tariff),
to reflect that update.

Consistent with the California
Independent System Operator
Corporation (ISO) FERC Electric Tariff,
Vernon requests a January 1, 2003
effective date for its filing.

Vernon states that copies of this filing
have been served on the California
Independent System Operator
Corporation and the three other
Participating Transmission Owners, as
well as served upon all individuals on
the service list in Commission Docket
No. EL02-103.

Comment Date: January 8, 2003.

5. Illinois Power Company

[Docket No. EL03-32-000]

Take notice that on December 10,
2002, Illinois Power Company filed a
Petition for Declaratory Order
Confirming Requirements Under Open-
Access Tariff pursuant to Rule 207(a)(2)
of the Rules of Practice and Procedure
of the Federal Energy Regulatory
Commission (Commission), 18 CFR
385.207(a)(2), requesting that the
Commission issue an order confirming
(1) that the Constellation Agreement did
not qualify as a designated network
resource under Illinois Power’s OATT
and (2) that the NERC’s TLR procedures
and the curtailment provisions of the
OATT conform to the Commission’s

design for open-access transmission and
obligated Illinois Power to curtail Corn
Belt’s Network Integration Transmission
Service on thirteen days during the
summer of 2000. Texas Eastern states
that copies of this filing were mailed to
Corn Belt and interested state regulatory
agencies.

Comment Date: January 9, 2003.

6. New York Independent System
Operator, Inc.

[Docket No. ER00-3591-016 and ER00—
1969-018]

Take notice that on December 9, 2002,
New York Independent Systems
Operator, Inc. (NYISO) filed a report on
certain Bid Production Cost Guarantee
(BPCG) costs and payments, in
accordance with Commission’s Order on
Compliance Filings.

Comment Date: December 30, 2002.

7. Consumers Energy Company

[Docket No. ER03-153-002]

Take notice that on December 11,
2002 Consumers Energy Company
(Consumers) tendered for filing a
revised cover sheet for the Service
Agreement it filed earlier in this docket.
Copies of the filing were served upon
the Customer and the Michigan Public
Service Commission.

Comment Date: January 2, 2003.

8. TXU Pedricktown Cogeneration
Company LP

[Docket No. ER03-256—-000]

Take notice that on December 9, 2002,
TXU Pedricktown Cogeneration
Company LP (TXU Pedricktown),
tendered for filing a Notice of
Succession pursuant to Section 35.16 of
the Commission’s Regulations, 18 CFR
35.16. As a result of a name change,
TXU Pedricktown is succeeding to the
tariffs and related service agreements of
Pedricktown Cogeneration Limited
Partnership, effective December 3, 2002.

Comment Date: December 30, 2002.

9. Arizona Public Service Company

[Docket No. ER03-258-000]

Take notice that on December 9, 2002,
Arizona Public Service Company (APS)
made a compliance filing in the above-
reference docket to update the corrected
effective date.

A copy of this filing has been served
on all parties of record.

Comment Date: December 30, 2002.

Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
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and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY,
contact (202) 502—8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “‘e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,
Secretary.

[FR Doc. 02—32011 Filed 12—18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Accepted for
Filing and Soliciting Comments,
Protests, and Motions To Intervene

December 13, 2002.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Preliminary
Permit.

b. Project No.: 12354—000.

c. Date filed: August 21, 2002.

d. Applicant: Universal Electric
Power Corporation.

e. Name and Location of Project: The
John Stennis L&D Hydroelectric Project
would be located on the Tombigbee
River in Lowndes County, Mississippi.
The proposed project would utilize an
existing dam administered by the U.S.
Army Corps of Engineers.

f. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

g. Applicant contact: Mr. Raymond
Helter, Universal Electric Power
Corporation, 1145 Highbrook Street,
Akron, OH 44301, (330) 535-7115.

h. FERC Contact: Tom Papsidero,
(202) 502-6002.

i. Deadline for filing comments,
protests, and motions to intervene: 60
days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P—
12354-000) on any comments or
motions filed.

The Commission’s Rules of Practice
and Procedure require all interveners
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervener
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

j. Description of Project: The proposed
project, using the Corps’ existing John C.
Stennis Lock and Dam and Reservoir,
would consist of: (1) Two proposed 80-
foot-long, 6-foot-diameter steel
penstocks, (2) a proposed powerhouse
containing two generating units with a
combined installed capacity of 2.7
megawatts, (3) a proposed 300-foot-long,
14.7-kv transmission line, and (4)
appurtenant facilities. The project
would operate in a run-of-river mode
and would have an average annual
generation of 17 GWh.

k. This filing is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, call toll-free 1-866—208—
3678 or e-mail
ferconlinesupport@ferc.gov. For TTY,
call (202) 502—8659. A copy is also
available for inspection and
reproduction at the applicant’s address
in item g above.

1. Competing Preliminary Permit—
Anyone desiring to file a competing
application for preliminary permit for a

proposed project must submit the
competing application itself, or a notice
of intent to file such an application, to
the Commission on or before the
specified comment date for the
particular application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b) and 4.36.

m. Competing Development
Application—Any qualified
development applicant desiring to file a
competing development application
must submit to the Commission, on or
before a specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b) and 4.36.

n. Notice of Intent—A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

o. Proposed Scope of Studies under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

p- Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
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Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

g. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION”,
“COMPETING APPLICATION”,
“PROTEST”, or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. An additional
copy must be sent to Director, Division
of Hydropower Administration and
Compliance, Federal Energy Regulatory
Commission, at the above-mentioned
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

r. Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Linwood A. Watson, Jr.,
Deputy Secretary.

[FR Doc. 02—32016 Filed 12—18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Accepted for
Filing and Soliciting Comments,
Protests, and Motions To Intervene

December 13, 2002.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Preliminary
Permit.

b. Project No.: 12367—-000.

c. Date/‘iled: September 13, 2002.

d. Applicant: Universal Electric
Power Corporation.

e. Name and Location of Project: The
Kentucky L&D No. 4 Hydroelectric
Project would be located on the
Kentucky River in Franklin County,
Kentucky. The proposed project would
utilize an existing dam administered by
the U.S. Army Corps of Engineers.

f. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(1).

g. Applicant contact: Mr. Raymond
Helter, Universal Electric Power
Corporation, 1145 Highbrook Street,
Akron, OH 44301, (330) 535-7115.

h. FERC Contact: Tom Papsidero,
(202) 502-6002.

i. Deadline for filing comments,
protests, and motions to intervene: 60
days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P—
12367-000) on any comments or
motions filed.

The Commission’s Rules of Practice
and Procedure require all interveners
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervener
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

j. Description of Project: The proposed
project, using the Corps’ existing
Kentucky Lock and Dam No.. 4 Dam and
Reservoir, would consist of: (1) Two
proposed 50-foot-long, 6-foot-diameter
steel penstocks, (2) a proposed
powerhouse containing two generating
units with a combined installed
capacity of 2.5 megawatts, (3) a
proposed 300-foot-long, 14.7-kv
transmission line, and (4) appurtenant
facilities. The project would operate in
a run-of-river mode and would have an
average annual generation of 15 GWh.

k. This filing is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, call toll-free 1-866—208—

3678 or e-mail
ferconlinesupport@ferc.gov. For TTY,
call (202) 502-8659. A copy is also
available for inspection and
reproduction at the applicant’s address
in item g above.

1. Competing Preliminary Permit—
Anyone desiring to file a competing
application for preliminary permit for a
proposed project must submit the
competing application itself, or a notice
of intent to file such an application, to
the Commission on or before the
specified comment date for the
particular application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b) and 4.36.

m. Competing Development
Application—Any qualified
development applicant desiring to file a
competing development application
must submit to the Commission, on or
before a specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b) and 4.36.

n. Notice of Intent—A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

o. Proposed Scope of Studies under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

p- Comments, Protests, or Motions to
Intervene—Anyone may submit
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comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

g. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION”,
“COMPETING APPLICATION”,
“PROTEST”, or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE,
Washington, DC 20426. An additional
copy must be sent to Director, Division
of Hydropower Administration and
Compliance, Federal Energy Regulatory
Commission, at the above-mentioned
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

r. Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—-32017 Filed 12—18-02; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Accepted for
Filing and Soliciting Comments,
Protests, and Motions To Intervene

December 13, 2002.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Preliminary
Permit.

b. Project No.: 12376—-000.

c. Date filed: September 23, 2002.

d. Applicant: Universal Electric
Power Corporation.

e. Name and Location of Project: The
Millwood Dam Hydroelectric Project
would be located on the Little River in
Little River and Hempstead Counties,
Arkansas. The proposed project would
utilize an existing dam administered by
the U.S. Army Corps of Engineers.

f. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(1).

g. Applicant contact: Mr. Raymond
Helter, Universal Electric Power
Corporation, 1145 Highbrook Street,
Akron, OH 44301, (330) 535-7115.

h. FERC Contact: Tom Papsidero,
(202) 502-6002.

i. Deadline for filing comments,
protests, and motions to intervene: 60
days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P—
12376-000) on any comments or
motions filed.

The Commission’s Rules of Practice
and Procedure require all interveners
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervener
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

j. Description of Project: The proposed
project, using the Corps’ existing
Millwood Dam and Reservoir, would

consist of: (1) Seven proposed 180-foot-
long, 8-foot-diameter steel penstocks, (2)
a proposed powerhouse containing
seven generating units with a combined
installed capacity of 13.5 megawatts, (3)
a proposed 200-foot-long, 14.7-kv
transmission line, and (4) appurtenant
facilities. The project would operate in
a run-of-river mode and would have an
average annual generation of 83 GWh.

k. This filing is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, call toll-free 1-866—-208—
3678 or e-mail
ferconlinesupport@ferc.gov. For TTY,
call (202) 502—-8659. A copy is also
available for inspection and
reproduction at the applicant’s address
in item g above.

1. Competing Preliminary Permit—
Anyone desiring to file a competing
application for preliminary permit for a
proposed project must submit the
competing application itself, or a notice
of intent to file such an application, to
the Commission on or before the
specified comment date for the
particular application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b) and 4.36.

m. Competing Development
Application—Any qualified
development applicant desiring to file a
competing development application
must submit to the Commission, on or
before a specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b) and 4.36.

n. Notice of Intent—A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
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application). A notice of intent must be
served on the applicant(s) named in this
public notice.

o. Proposed Scope of Studies under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

p- Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

q. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION”,
“COMPETING APPLICATION”,
“PROTEST”, or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. An additional
copy must be sent to Director, Division
of Hydropower Administration and
Compliance, Federal Energy Regulatory
Commission, at the above-mentioned
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

r. Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an

agency’s comments must also be sent to
the Applicant’s representatives.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—-32018 Filed 12—18-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Ready for
Environmental Analysis and Soliciting
Comments, Recommendations, Terms
and Conditions, and Prescriptions

December 13, 2002.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: New Major
License (5SMW or More).

b. Project No.: P—2000—-036.

c. Date Filed: October 31, 2001.

d. Applicant: Power Authority of the
State of New York.

e. Name of Project: St. Lawrence-FDR
Power Project.

f. Location: Located on the St.
Lawrence River near Massena, in St.
Lawrence County, New York. There are
no Federal lands located within the
project boundary.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Mr. Joseph J.
Seymour, Chairman and Chief Executive
Officer, Power Authority of the State of
New York, 30 South Pearl Street,
Albany, NY 12207-3425, (518) 433—
6751. Mr. John J. Suloway, Director,
Licensing Division, Power Authority of
the State of New York, 123 Main Street,
White Plains, NY 10601-3170, (914)
287-3971.

i. FERC Contact: Ed Lee, (202) 502—
6082 or E-Mail Ed.Lee@ferc.gov.

j. Deadline for filing comments,
recommendations, terms and
conditions, and prescriptions: 60 days
from the issuance date of this notice.

All documents (original and eight
copies) should be filed with: Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

The Commission’s Rules of Practice
and Procedure require all interveners
filing documents with the Commission
to serve a copy of that document on
each person on the official service list
for the project. Further, if an intervener
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they

must also serve a copy of the document
on that resource agency.

Pursuant to Order No. 619, the
Federal Energy Regulatory Commission
(FERC) now accepts certain “qualified
documents” via the Internet in lieu of
paper filing. “Qualified documents”
may be submitted electronically only by
accessing the E-Filing link athttp://
www.ferc.gov.

Comments received via e-mail are not
placed in the public record.

“Qualified documents” that may by
submitted electronically in lieu pf paper
and the procedures for e-filing
“qualified documents” are described in
FERC’s User Guide for Electronic Filing
of Qualified Documents, which can be
accessed via FERC’s Web sitehttp://
www.ferc.gov/e-filing. For assistance
with filing qualified documents
electronically, you can contract FERC’s
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY,
contact (202) 502—8659.

k. This application has been accepted
for filing and is now ready for
environmental analysis.

1. The existing St. Lawrence-FDR
Power Project is part of the International
St. Lawrence Power Project which spans
the international portion of the St.
Lawrence River and consists of two
power developments: (1) The Robert H.
Saunders Generating Station and (2) St.
Lawrence-FDR Power Project. The
Power Authority of the State of New
York operates the St. Lawrence-FDR
Power Project and the Ontario Power
Generation operates the Robert H.
Saunders Generating Station (located in
Canada and not subject to the
jurisdiction of the Commission).

The St. Lawrence-FDR Power Project
facilities include (a) all or portions of
four dams (Robert Moses Power Dam,
Long Sault Dam, Massena Intake, and
the U.S. portion of the Iroquois Dam),
(b) generating facilities, (c) the U.S.
portion of a reservoir (Lake St.
Lawrence), (d) seven dikes, and (e)
appurtenant facilities. The project has a
total installed capacity of 912,000-kW
and an average annual generation of
about 6,650,000 megawatt hours. All
generated power is utilized within the
applicant’s electric utility system.

m. A copy of the application is
available for inspection and
reproduction during normal business
hours (8:30 a.m. to 5 p.m. Eastern time)
at the Commission’s Public Reference
Room, located at 888 First Street, NE.,
Room 2-A, Washington, DC 20426, or
by calling (202) 502—8371. In addition,
the application may be viewed and/or
printed via the internet through FERC’s
Home Page (http://www.ferc.gov). From
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FERC’s Home Page on the internet, the
application and other filings and
issuances regarding this application are
available in the Federal Energy
Regulatory Records Information System
(FERRIS). To access this information in
FERRIS, for the St. Lawrence
Hydroelectric Project license
application, enter the application’s
docket number (i.e., P-2000) and sub-

docket number (i.e., 036) where
specified. User assistance is available
for FERRIS and FERC’s website, during
normal business hours, from our Help
line at (202) 502—8258 or the Public
Reference Room at (202) 502—-8371. A
copy of the application is also available
for inspection and reproduction from
the applicant at the address in item h.
above.

n. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

o. Procedural schedule and final
amendments: The application will be
processed according to the following
milestones, some of which may be
combined to expedite processing:

Milestone activity

Date

Notice Application Ready For EA (REA) and Soliciting Comments And Recommendations
Notice Of The Availability Of The Draft NEPA document

Notice Of The Availability Of The Final NEPA document ................

Order issuing the Commission’s Decision on the application

December 2002.
April 2003.
July 2003.
September 2003.

Final amendments to the application
must be filed with the Commission no
later than 45 days from the issuance
date of the notice that the application is
REA and soliciting comments and
recommendations.

The Commission directs, pursuant to
Section 4.34(b) of the Regulations (see
Order No. 533 issued May 8, 1991, 56
FR 23108, May 20, 1991) that all
comments, recommendations, terms and
conditions and prescriptions concerning
the application be filed with the
Commission within 60 days from the
issuance date of this notice. All reply
comments must be filed with the
Commission within 105 days from the
date of this notice.

Anyone may obtain an extension of
time for these deadlines from the
Commission only upon a showing of
good cause or extraordinary
circumstances in accordance with 18
CFR 385.2008.

All filings must (1) bear in all capital
letters the title “COMMENTS”, “REPLY
COMMENTS”,
“RECOMMENDATIONS,” “TERMS
AND CONDITIONS,” or
“PRESCRIPTIONS;” (2) set forth in the
heading the name of the applicant and
the project number of the application to
which the filing responds; (3) furnish
the name, address, and telephone
number of the person submitting the
filing; and (4) otherwise comply with
the requirements of 18 CFR 385.2001
through 385.2005. All comments,
recommendations, terms and conditions
or prescriptions must set forth their
evidentiary basis and otherwise comply
with the requirements of 18 CFR 4.34(b).
Agencies may obtain copies of the
application directly from the applicant.
Each filing must be accompanied by
proof of service on all persons listed on
the service list prepared by the
Commission in this proceeding, in

accordance with 18 CFR 4.34(b), and
385.2010.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02-32019 Filed 12—18-02; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Environmental Report
Preparation and Post-Certificate
Environmental Compliance Training
Seminars

December 13, 2002.

The Office of Energy Projects (OEP)
staff will conduct five sessions of its
Environmental Report Preparation
Seminar, as well as five sessions of the
Post-Certificate Environmental
Compliance Seminar, throughout 2003.
The training seminars will be delivered
by FERC staff and consultants with
significant industry experience.

Details on the content of both
seminars and the scheduled training
locations are provided below. For more
information for the courses visit the
FERC Web site at http://www.ferc.gov/
gas/industry_seminars_home.htm and
to register for the courses, visit the Web
site for these training sessions at
http://www.ferc-envtraining.com or call
(650) 712—6610. Registration for each
course will be limited; so, although
there is no charge for the course, all
participants must register in advance.

Environmental Report Preparation (1-
Day Seminar)

This one-day seminar will discuss the
environmental documentation required
for certificate applications prepared
under Subpart A of 18 CFR 157 and
Sections 7(a), 7(b), and 7(c) of the
Natural Gas Act (NGA). Subpart F

blanket projects and Section 2.55
replacements are covered in the manual
but will not be discussed during the
seminar. The seminar will assist each
trainee in preparing the environmental
report required for filing applications
with FERC for project construction or
abandonment. The presentation will
address the information necessary to
meet the FERC’s minimum filing
requirements and will cover the
following topics:

1. General Project Description

2. Water Use and Quality

3. Fish, Wildlife, and Vegetation

4. Cultural Resources

5. Socioeconomics and Environmental

Justice
6. Geological Resources
7. Soils
8. Land Use, Recreation, a